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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
txchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 8513) 


In re BOONVILLE FARMS COOPERATIVE, INC. AMA Docket No. 
M 2-8. Decided July 9, 1963. 


Inadequacy of Petition—Dismissal 


Mr. Harry Rosenberg, of Hempstead, New York, for petitioner. Mr. John G. 
Liebert, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a proceeding under Section 8c(15))\(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seg.), instituted by a petition filed 
April 29, 1963, by Boonville Farms Cooperative, Inc., a handler 
regulated under Order No. 2, issued under the act and regulating 
the handling of milk in the New York-New Jersey milk market- 
ing area. On May 27, 1968, respondent, pursuant to section 
900.52(c) of the rules of practice (7 CFR 900.52(c)), filed an 
application to dismiss the petition. Respondent contends, in part, 
that the petition does not comply with the applicable rules of 
practice because of lack of specificity therein. A copy of the 
application to dismiss was served upon petitioner and petitioner 
failed to reply thereto. 


It is not possible to ascertain from the petition with any degree 
of certainty the underlying facts which form the basis of the 
obligations alleged to be unlawful and, in part, what obligations 
imposed upon petitioner are claimed to be unlawful. In fact, the 
petition fails to set forth sufficient facts with clarity to permit 
the respondent to file an adequate answer thereto. The petition 
should, therefore, be dismissed. Cf. In re Edward J. Vagim, 
d/b/a Edward J. Vagim & Co., 17 A.D. 167 \(1958) ; In re Fair 
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Lawn Dairies, Inc., 14 A.D. 641 (1955) ; In re Deems Ice Cream 
Corporation, 12 A.D. 465 (1953). 


Accordingly, the petition is dismissed but the petitioner may 
file an amended petition as of the date of the present petition 
within 20 days following service of a copy of this order upon it. 


(No. 8514) 


In re FITCHETT BRos., INC. AMA Dockets No. 27-124 and No. 
27-150. Decided July 23, 1963. 


Direct Delivery Differential—Compensatory 
Payment—Lehigh Case 


Inclusion of direct delivery differential in computing value in accordance with 
pricing under Order No. 27 of milk classified and priced under another 
Federal order for purposes of assessing compensatory payment on such 
nonpool milk is in accordance with law and the Lehigh decision is dis- 
tinguishable from the facts presented. 


Mr. Eugene F. X. Gilhuly, of Stanfordville, New York, and Mr. Paul Rosen. 
of Poughkeepsie, New York, for petitioner. Messrs. Frank J. Tuk and 
Joseph A. Walsh, for Agricultural Marketing Service. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


These are proceedings under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seqg.), involving, in part, the 
construction of a compensatory payment provision of Order No. 
27, as amended, issued under the act and regulating the handling 
of milk in the New York-New Jersey milk marketing area.' Peti- 
tioner is a handler subject to Order No. 27, as amended, and 
operates a pool plant under the order at Poughkeepsie, Dutchess 
County, New York. 


1 Effective January 1, 1962, renumbered as Order No. 2 (26 F.R. 12752), but we shall call 
it Order No. 27 herein. Similiarly, the order regulating the handling of milk in the Con- 
necticut marketing area which was designated as Order No. 15 effective January 1, 1962, 
shall be referred to herein as Order No. 119, its original designation, 
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On January 9, 1958, a petition captioned Fitchett Brothers, A 
Corporation, was filed by Fitchett Brothers, Inc. (AMA Docket 
No. 27-124), challenging the inclusion of Dutchess County in the 
marketing area under the order, the validity of direct delivery 
differentials contained in section 927.71(c) thereof and other 
matters. Part of the petition was dismissed June 9, 1958 (17 
A.D. 519), and an answer was filed to the allegations remaining 
therein June 24, 1958, by the Deputy Administrator, Agricul- 
tural Marketing Service. The answer upheld the validity of the 
contested provisions of the amended order. The matter was set 
for hearing October 29, 1958, but on petitioner’s request and with 
the consent of respondent, the hearing was postponed indefin- 
itely. 


A petition captioned Fitchett Bros., Inc.2 (AMA Docket No. 
27-150), was filed June 16, 1961, challenging the validity of direct 
delivery differentials with respect to charges assessed as owing 
by petitioner to the producer-settlement fund for the months of 
April 1959 and April 1961. An answer was filed to this petition 
July 17, 1961, by counsel for respondent. The answer upheld 
the validity of the contested provision and the charges resulting 
therefrom and respondent requested that the two proceedings be 
consolidated for hearing. A consolidated hearing was held before 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, March 20, 1962, in 
New York, New York. 


At the hearing, petitioner was represented by Paul Rosen, 
Attorney at Law, Poughkeepsie, New York. Eugene F. X. Gil- 
huly, counsel for petitioner with respect to the first petition filed 
by it, did not appear at the hearing, but by telegram and letter, 
both dated March 19, 1962, objected to the consolidation of the 
two proceedings. The hearing examiner affirmed his order of con- 
solidation and noted for the record that petitioner’s president was 
present at the hearing and was represented by counsel. Paul 
Rosen did not object to this ruling of the hearing examiner and 
subsequently the contentions raised by the first petition were 
abandoned by petitioner. Respondent was represented at the 
hearing by Frank J. Tuk, Office of the General Counsel, United 
States Department of Agriculture. After the hearing the parties 
filed briefs. On September 5, 1962, the hearing examiner filed a 


*Fitchett Brothers, Fitchett Brothers, Inc., and Fitchett Bros., Inc., are apparently the 
same corporate entity and shall be referred to as Fitchett Bros., Inc., herein. 
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consolidated report in these two proceedings containing proposed 
findings of fact and conclusions and recommending that the peti- 
tions be dismissed. Petitioner filed exceptions to the hearing ex- 
aminer’s report with respect to matters raised in AMA Docket 
No. 27-150 and oral argument was held before the Judicial Of- 
ficer in Washington, D. C., April 24, 1963. 


FINDINGS OF FACT 


1. Petitioner, Fitchett Bros., Inc., is a corporation organized 
and existing under the laws of the State of New York with its 
address and principal place of business at Creek Road, Pough- 
keepsie, New York. Petitioner is a handler regulated under Order 
No. 27, as amended, issued under the act and regulating the 
handling of milk in the New York-New Jersey milk marketing 
area. Petitioner operates a pool plant under the order in Pough- 
keepsie, New York. 


2. During the month of April 1959 petitioner received milk at 
its plant in Poughkeepsie, New York, direct from dairy farmers 
in the State of Connecticut who were producers as defined under 
Order No. 119, issued under the act and regulating the handling 
of milk in the Connecticut marketing area. This milk had been 
diverted under such order to petitioner’s plant by Connecticut 
Milk Producers Association and Brock-Hall Producers Associa- 
tion, cooperative associations of dairy farmers which are han- 
dlers with respect to such milk under Order No. 119. Similarly, 
petitioner received such diverted milk at its plant during April 
1961 from Modern Milk Marketing Association, the successor to 
Brock-Hall Producers Association. The market administrator for 
Order No. 27 assessed charges against petitioner as owing to the 
producer-settlement fund pursuant to section 927.83 on the milk 
so received which was classified as Class I-A under Order No. 
27, as amended. Such assessment included a charge of 10 cents 
per hundredweight, totaling $717.83 for the two months, which 
resulted from the market administrator’s application of the ap- 
propriate direct delivery differential for petitioner’s plant set 
forth in section 927.71(c) of the order to the diverted Connecti- 
cut milk there received. 


3. During the months May through December 1961, except 
July 1961, the market administrator for Order No. 27, as 
amended, similarly assessed charges against petitioner as owing 
to the producer-settlement fund pursuant to section 927.83 on 
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milk received at petitioner’s plant direct from dairy farmers in 
the State of Connecticut who were producers as defined in Order 
No. 119, which milk had been diverted under such order to peti- 
tioner’s plant by Modern Milk Marketing Association and which 
was classified as Class I-A or Class II under Order No. 27, as 
amended. This assessment included a charge of 10 cents per 
hundred weight which resulted from the market administrator’s 
application of the appropriate direct delivery differential for 
petitioner’s plant set forth in section 927.71(c) of the order to 
the diverted Connecticut milk there received. 


4. During the period April 1, 1959, through November 30, 
1961, Order No. 27, as amended, read, in pertinent part, as 
follows :* 


§ 927.83 Payments on milk received from dary farm- 
ers at nonpool plants. Payments shall be made by han- 
dlers to producers, through the producer settlement fund, 
for milk and milk products under conditions, in amounts, 
and by the handler pursuant to paragraphs (a) through 
(d) of this section... 


(a) Payments shall be made for milk, concentrated 
fluid milk, fluid milk products, cultured or flavored milk 
drinks, cream, half and half, fluid cream products, and 
skim milk, which milk or milk products meets each of 
the following conditions: 


(1) It was derived from milk received at a non- 
pool plant from dairy farmers, from dairy farmers 
defined as producers pursuant to the provisions of 
Part 1019 of this chapter or received from a hand- 
ler designated as a producer-handler pursuant to 
§ 927.15. 


(2) It was shipped to, received in, or distrib- 
uted in the marketing area, or was received at a 
pool plant outside the marketing area. 


(3) The milk or milk equivalent of the butter- 
fat is classified as Class I-A or Class II, or the skim 
milk would be subject to the fluid skim differen- 
tial if it were derived from pool milk. 


3 Effective December 1, 1961, sections 927.40, 927.71(c) and 927.83 were amended (26 F.R, 
11283). The amendment did not, however, affect the controversy herein. 
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(b) The amounts of payment for the products set 
forth in paragraph (a) of this section shall be as fol- 
lows: 


(1) Ifthe milk or the milk equivalent of the but- 
terfat, or the skim milk is classified and paid for 
under another order issued pursuant to the act, the 
amount of payment on such products, except skim 
milk, shall be any plus amount obtained by sub- 
tracting the value of the milk or the milk equiva- 
lent of the butterfat at the class price or prices 
under such order from the value computed in ac- 
cordance with the classification and pricing set 
forth in this subpart. ... 


§ 927.71 Location differentials. The uniform price 
shall be subject to the appropriate location differentials 
set forth below: 


* 



















* * * 


(c) Direct delivery differentials. For plants located 
in the areas specified in the following table, the handler 
shall pay to producers, in addition to that required by 
other provisions of this section, the amounts set forth 
below: 


Mileage zone computed purs. City or 
to 8 927.42 or County Township Rate 

dollars 

per cwt. 








* * * * 


Nr RR NR recat 




















10 


Ba * * * 





§ 927.40 Class prices. For milk received during each 
month from producers or cooperative associations of 
producers, each handler shall pay per hundredweight 
not less than the prices set forth in this section, sub- 
ject to the differentials and adjustments in Secs. 
927.41 through 927.44. Any handler who purchases or 
receives, during any month, milk from a cooperative as- 
sociation of producers which is also a handler shall, on 
or before the 15th day of the following month, pay such 
cooperative association in full for such milk at not less 
than the minimum class prices applicable pursuant to this 
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section, subject to the differentials and adjustments in 
Secs. 927.41 through 927.44 and Sec. 927.71(c). 


CONCLUSIONS 
I 


The controversy here concerns section 927.83(b) (1) of the 
order. Section 927.83 provides generally for payments to the 
producer-settlement fund by handlers under the order with re- 
spect to milk and certain fluid products disposed of by the han- 
dler where the milk or products are not otherwise classified and 
priced as the result of being covered by the order. Subpart (b) 
(1) of section 83 prescribes the measure of payment where the 
milk involved is classified and priced under another milk mar- 
keting order issued under the act. This measure is “. . . any plus 
amount obtained by subtracting the value of the milk or the milk 
equivalent of the butterfat at the class price or prices under 
such [other] order from the value computed in accordance with 
the classification and pricing set. forth in this part... .” [Em- 
phasis supplied.] 


The basic issue is whether in computing the value under Order 
No. 27 of the milk received by petitioner from Connecticut dairy 
farmers the market administrator should have included the 10 
cents a hundredweight direct delivery differential prescribed by 
section 927.71 (c). 


Our inquiry then, at this stage, is limited to the question as 
to whether the direct delivery differential is to be considered in 
computing the value of the milk in accordance with the pricing 
set forth in the order. There is no doubt that the 10-cent differ- 
ential is applicable to and would be part of the value of the milk, 
or the cost to petitioner, if the milk had come directly to peti- 
tioner’s plant from producers under Order No. 27 rather than 
from dairy farmers under Order No. 119. Of course any other 
handler with a plant located in the same zone as petitioner’s 
plant would pay the same differential on milk received at his 
plant from producers under the order. The general purpose of 
section 927.83 is to equalize the cost of nonpool milk disposed 
of in the marketing area with the cost of pool milk, that is, fully 
regulated milk. Lehigh Valley Cooperative Farmers, Ince. V. 
United States, 370 U.S. 76, 84 (1962). Since pool milk received 
at petitioner’s plant from the farms where produced would be 
subject to the 10-cent differential, we conclude that the market 
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administrator did not act illegally in considering such differen- 
tial as part of the value of the milk in accordance with the classi- 
fication and pricing under the order in computing petitioner’s 
obligations under the order in connection with the milk. 


II 


The conclusion above would have disposed of the controversy 
herein as it existed up to the time of the filing of petitioner’s 
reply brief. Petitioner appears to have abandoned its contentions 
contained in its first petition with respect to the inclusion of 
Dutchess County, New York, within the marketing area and as 
to the validity of the direct delivery differentials contained in 
section 927.71(c) in connection with milk received at petitioner’s 
plant from producers as defined in Order No. 27, as amended.* 
In addition, at the hearing herein petitioner specifically dis- 
avowed any contest as to the validity of the “compensatory pay- 
ment” provision involved herein, that is, section 927.83(b) (1), 
and clearly limited its complaint within the confines of its second 
petition. However, subsequent to the hearing and prior to the 
filing of petitioner’s reply brief, the United States Supreme 
Court entered its Opinion in Lehigh Valley Cooperative Farmers, 
Inc. Vv. United States, supra. In its reply brief petitioner appears 
to contend that the contested part of the payments it has made 
into the producer-settlement fund, that is, the 10-cent direct 
delivery differential on nonpool milk, should be refunded by 
reason of the Lehigh decision. We do not herein determine 
whether there exists any estoppel or bar to petitioner’s intro- 
duction of this issue into the proceedings at this stage, especially 
in view of its pleadings and statements on the record disavowing 
such a contest, but shall consider such issue on its merits. Cf. 
Lehigh Valley Cooperative Farmers, Inc. v. United States, supra, 
at p. 98. 


The Supreme Court held in the Lehigh case that certain com- 
pensatory payment provisions of the New York-New Jersey 
milk marketing order are invalid and not in accordance with 
law insofar as such provisions require a compensatory payment 
measured by the difference between the Order No. 27 Class III 
price and such order Class I price to the producer-settlement 


* For a discussion of the validity of direct delivery differentials, see In re Ideal Farms, Inc. 
et al., 18 A.D. 1, 18-19 (1959). aff’d, 181 F. Supp. 62 (D. N. J. 1960), Also, see 22F.R. 4194, 
4195-96, 4200 and 4202-03 for the bases for the inclusion of Dutchess County within the mar- 
keting area. 
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fund by a handler operating a nonpool plant on Class I milk 
distributed within the marketing area from such nonpool plant, in 
that such provisions and payments resulting therefrom, in effect, 
constitute “trade barriers” inconsistent with the policy expressed 
by Congress in section 8c(5)\(G) of the act (7 U.S.C. 608c(5) 
(G)). In substance, the Court found that the rate of payment 
prescribed in paragraphs (b) (2), (b) (3) and (b) (4) of section 
927.83 of the order to be paid by the operator of a nonpool plant 
was invalid in view of, in part, the alleged payment required of 
such handler for such milk to dairy farmers in the State of 
Pennsylvania by virtue of state milk pricing. 


The Lehigh decision did not invalidate all types of compensatory 
payment provisions and did not deal with section 927.83(b) (1), 
the compensatory payment provision involved herein. In fact, the 
Court appears to sanction a type of compensatory payment which 
is designed to achieve competitive parity of pricing as between 
handlers of pool and nonpool milk. The payment provision in- 
volved does exactly that in the context of the controversy herein. 
The petitioner is required to pay, and does pay without protest, 
the direct delivery differential on the milk it receives at its plant 
direct from producers as defined in the amended order. The peti- 
tioner is here contending that the milk which it received direct 
from farms through cooperative associations and which is priced 
and pooled under the Connecticut order should be valued at a 
lower amount than that paid by it for milk purchased from its 
Order No. 27 producers. In such event, the Connecticut pooled 
milk would not only not be priced at a disadvantage, as was 
claimed in Lehigh, but would have a distinct advantage over the 
New York-New Jersey pool milk of 10 cents per hundredweight. 
The situation is more aggravated where the operator of a pool 
plant handles both pool and nonpool milk of the same quality 
which is inextricably intermingled and used for the same pur- 


poses. 
Moreover, there is no basis for finding a “trade barrier” in 
this record by reason of the cost of the milk involved, acquired 
direct from dairy farmers, to the handler upon whom the com- 
pensatory payments are imposed. In fact, the record herein 
demonstrates the consistent purchase of milk by petitioner from 
Connecticut dairy farmers through the two Connecticut coopera- 
tives without complaint as to the payments assessed pursuant to 
section 927.83(b)'(1) except for the question of order construc- 
tion or interpretation posed in part I of these Conclusions. In 
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view of the foregoing, the Lehigh decision is clearly distinguish- 
able from the facts presented herein and of no aid to petitioner. 


In conclusion, the market administrator’s application of the 
direct delivery differential in computing the value of the milk in- 
volved for the purposes of section 927.83(b) (1) of the order is 
in accordance with law and the petitions should be dismissed. It 
should be stated at this point, however, that, with respect to 
petitioner’s contention that the market administrator did not 
so apply the disputed differential in other months, “there can 
be no estoppel against the application of the disputed differen- 
tial if the market administrator’s alleged prior failure to apply 
it was not authorized. Queensboro Farms Products, Inc. Vv. Wick- 
ard, 137 F.2d 969 (2d Cir. 1943); In re Shawangunk Coopera- 
tive Dairies, Inc., 3 A.D. 852 (1944), aff'd, Shawangunk Coop- 
erative Dairies, Inc. V. Jones, 153 F.2d 700 (2d Cir. 1946). 
Furthermore, even if such were the case, this fact does not make 
the market administrator’s determination herein illegal but 
merely indicates that perhaps petitioner should have been made 
subject to additional charges.” . In re Newark Milk and Cream 
Co., 18 A.D. 211, 218 (1959), aff'd, Newark Milk and Cream Co. 
v. Benson, 287 F. 2d 681 (3 Cir. 1961) .° 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


In view of the foregoing the relief requested by petitioner is 
denied and the petitions are dismissed. 


(No. 8515) 


In re IRWIN M. EISEN. CEA Docket No. 106. Decided July 16, 


1963. 
Wash Sale—Suspension of Registration—Denial of 
Trading Privileges—Consent Order 


Respondent’s registration as a floor broker is suspended for 10 days and all 


5 At the oral argument herein, the parties stated that the disputed differential was applied 
in other months, 
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contract markets are ordered to refuse all trading privileges to respond- 
ent for a period of ten days. 


Mr. Earl L. Saunders, for Commodity Exchange Authority. Mr. Harold A. 
Fein, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding, under the Commodity 
Exchange Act (7 U.S.C. §1 et seq.), hereinafter referred to as 
the act, instituted by a complaint and notice of hearing issued 
under § 6(b) of the act (7 U.S.C. § 9) by the Assistant Secretary 
of Agriculture. The respondent, a registered floor broker under 
the act and a member of the Board of Trade of the City of Chi- 
cago, is charged with entering into a transaction which is, or 
is of the character of, a “wash sale” and an “accommodation 
trade,” in violation of §4c(A) of the act (7 U.S.C. § 6c(A)). 


No hearing has been held with respect to this proceeding. The 
respondent has submitted a stipulation under § 0.4(b) of the 
rules of practice (17 CFR §0.4(b)), in which he admits the 
facts hereinafter set forth, waives hearing on the charges, and 
consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent, Irwin M. Eisen, an individual, whose 
address is Room 1214, Chicago Board of Trade, 141 West Jack- 
son Boulevard, Chicago 4, Illinois, is now and was at all times 
material to the complaint a registered floor broker under the 
act and a member of the Board of Trade of the City of Chicago, 
hereinafter referred to as the Chicago Board of Trade. 


2. The Chicago Board of Trade is now and was at all times 
material to the complaint a duly designated contract market 
under the act. 


8. The contracts resulting from the transaction hereinafter 
described were capable of being used for hedging transactions 
in interstate commerce in wheat or the products or by-products 
thereof, or for determining the price basis of transactions in 
interstate commerce in wheat, or for delivering wheat sold, 
shipped, or received in interstate commerce. 


4. Qn December 14, 1961, Mr. Albert W. Kibby, Exchange 
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Supervisor in charge of the Chicago office of the Commodity 
Exchange Authority, at the request of the respondent, witnessed 
a transaction by the respondent in the wheat pit of the Chicago 
Board of Trade with a floor broker. The floor broker was offering 
to buy and sell the December 1961 wheat future at $2.03%. The 
respondent entered into a transaction with the floor broker in 
which the respondent simultaneously bought and sold for his 
own account five thousand bushels of the future at $2.03%7,. This 
enabled the floor broker’s buying customer to buy from his sell- 
ing customer. 


CONCLUSIONS 


Section 4c of the act (7 U.S.C. §6c) makes it unlawful for 
any person to enter into any transaction “(A) if such transac- 
tion is, is of the character of, or is commonly known to the trade 
as, a ‘wash sale’... or ‘accommodation trade’ ...” The facts ad- 
mitted by the respondent show that he entered into a transac- 
tion with another floor broker in which the respondent, for his 
own account, purchased 5000 bushels of the December 1961 
wheat future from, the broker at $2.03% per bushel, and simul- 
taneously sold the same quantity of the same future at the same 
price to the broker, and that this enabled the broker’s buying 
customer to buy from his selling customer. It is clear from these 
facts that the respondent’s purchase and sale canceled each other 
or “washed” each other out. Such a transaction which gives the 
appearance of being a purchase and sale but which avoids any 
actual change of ownership is a “wash sale” within the meaning 
of § 4c(A) of the act. Since such “wash sale” had the effect of 
enabling the opposite broker’s buying customer to buy from his 
selling customer, it is of the character of an accommodation 
trade within the meaning of § 4c(A) of the act. It is concluded, 
therefore, that the respondent violated the act as charged in the 
complaint. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
proposed stipulation and order, and that they believe that the 
proposed sanctions are adequate and that the entry, without 
further proceedings, of the order to which the respondent has 
consented will constitute a satisfactory disposition of this case, 
serve the public interest, and effectuate the purposes of the act. 
The complainant, therefore, recommends that the stipulation and 
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waiver submitted by the respondent be accepted and that the 
proposed order be issued. It is so concluded. 


ORDER 


Effective October 14, 1963, the registration of the respondent, 
Irwin M. Eisen, as a floor broker under the act is suspended for 
a period of ten days, and effective on the same date all contract 
markets shall refuse all trading privileges to the respondent for 
a period of ten days, such refusal to apply to all trading done 
and all positions held by the respondent directly or indirectly. 


A copy of this decision and order shall be served on the re- 
spondent and on each contract market. 


(No. 8516) 


In re JULIAN M. MARKS, STUART A. NEWMAN, MARSHALL K. 
SMITH, IRWIN M. EISEN, AND JAMES §. SCHONBERG, CEA 
Docket No. 98. Decided July 16, 1963. 


Noncompetitive Trades—Accommodation Trades—Cross 
Trades—Reciprocal Trades—False Carding 


Floor brokers’ registrations suspended and trading privileges denied under 
the Commodity Exchange Act for transactions in futures trading on the 
Chicago Board of Trade that involve noncompetitive trades, accommo- 
dation trades, cross trades, reciprocal trades, and false carding of trades. 


Messrs. Benj. M. Holstein and Earl L. Saunders, for Commodity Exchange 
Authority. Mr. Harold A. Fein, of Chicago, Illinois, for respondent Irwin 
M. Eisen. Remaining respondents pro se. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), instituted by a complaint filed by an Assistant 
Secretary of Agriculture January 13, 1961. Five respondents 
were charged with making noncompetitive trades in wheat for 
future delivery on the Chicago Board of Trade, and with im- 
properly recording such trades, in violation of the act and the 
regulations thereunder. 
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Respondent James S. Schonberg, a member of the Chicago 
Board of Trade and a representative of a futures commission 
merchant registered under the act, filed a stipulation admitting 
facts alleged against him and consenting to the issuance of an 
order suspending his trading privileges on contract markets for 
10 days, which order was issued on March 16, 1961 (20 A.D. 
173). Respondent Stuart A. Newman, a member of the Chicago 
Board of Trade and a registered floor broker, filed a stipulation 
admitting facts alleged against him and consenting to the issu- 
ance of an order suspending his trading privileges on contract 
markets for 30 days, which order was issued May 1, 1961 (20 
A.D. 457). The charges against these two respondents were dis- 
posed of by the consent orders, and such respondents are no 
longer involved here, except as they may have been on the other 
side of trades alleged as violations by the remaining three re- 
spondents, Julian M. Marks, Marshall K. Smith, and Irwin M. 
Eisen, members of the Chicago Board of Trade and registered 
floor brokers. 


























These latter three respondents filed answers in which they 
admitted the trades alleged, but asserted that they were made 
openly and compefitively, not illegally. Marks and Eisen said 
that if there were any violations, they were the result of con- 
fusion and turmoil in the last two minutes of trading in the 
1960 Chicago May wheat future, and not the result of any intent 
to violate the act or the regulations. Marks stated that he would 
take no further part in the proceeding and would leave his 
address with the Board of Trade so that it could forward the 
decision to him when it is issued. 





A session of the oral hearing was held June 5, 1961, in Wash- 
ington, D. C., before Hearing Examiner Jack W. Bain, to hear 
testimony of a handwriting expert on trades involving respond- 
ents Marks and Newman. Benj. M. Holstein, Office of the Gen- 
eral Counsel of the Department, appeared as counsel for com- 
plainant. No respondent appeared at this session. At sessions 
held in Chicago, Illinois, June 18, 14, and 15, 1961, Harold A. 
Fein of the law firm of Fein and Pesmen, Chicago, appeared as 
counsel for respondent Eisen, and respondent Smith appeared in 
person. Complainant presented documentary evidence and testi- 
mony showing how trades in futures are made on the Board of 
Trade, and how the trades in question were recorded. Except for 
one trade which Marks recorded but which the complaint charges 
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was made by another broker, about the only dispute of fact is 
whether the trades involved were made competitively by open 
outcry on the trading floor during a legal trading period. Com- 
plainant claims they were not, respondents claim they were. Some 
of the evidence on the issue will be discussed below in the Con- 


clusions. 


After the hearing, complainant and respondents Eisen and 
Smith submitted suggested findings and briefs. 


The hearing examiner issued a report recommending that re- 
spondents be found to have violated the act and the regulations 
substantially as charged in the complaint. Respondents Eisen and 
Smith filed exceptions to the report. Complainant also filed ex- 
ceptions directed to the failure of the hearing examiner to in- 
clude in his report a conclusion to the effect that respondent 
Smith violated section 4b of the act by cheating or defrauding 
his buying customers. Respondent Smith requested oral argument 
upon his exceptions and oral argument was held before the Judi- 
cial Officer in Washington, D. C., May 6, 1963, with respondent 
Smith appearing for himself. 























FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, the Board of Trade, or the 
exchange, was at all times material herein a duly designated con- 
tract market under the Commodity Exchange Act. Contracts for 
the sale and purchase of wheat futures thereon can be used for 
hedging transactions in wheat or wheat products in interstate 
commerce, for fixing the price basis for such wheat transactions, 
or for delivering wheat in interstate commerce. 


2. Respondent Julian M. Marks, an individual whose last 
known address is care of Trading Floor, Chicago Board of Trade, 
141 West Jackson Boulevard, Chicago 4, Illinois, is now and was 
at all times material herein a registered floor broker under the 
act and a member of the Chicago Board of Trade. 


3. Respondent Irwin M. Eisen, an individual whose address 
is care of Trading Floor, Chicago Board of Trade, 141 West 
Jackson Boulevard, Chicago 4, Illinois, is now and was at all 
times material herein a registered floor broker under the act 
and a member of the Chicago Board of Trade. 


4. Respondent Marshall K. Smith, an individual whose address 
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is care of Trading Floor, Chicago Board of Trade, 141 West 
Jackson Boulevard, Chicago 4, Illinois, is now and was at all 
times material herein a registered floor broker under the act and 
a member of the Chicago Board of Trade. 


5. Trading in wheat futures on the Chicago Board of Trade 
takes place in what is called the wheat pit. The trading session 
opens at 9:30 a.m. and closes at 1:15 p.m. The beginning and 
end of the trading sessions are announced by the ringing of a 
bell. As changes in prices occur in the course of trading, such 
prices are recorded on pit slips by employees of the exchange, 
and the time, in intervals of 10 seconds, is registered on each 
pit slip by placing it in a time stamp. The pit slips are there- 
after maintained by the exchange as permanent records. The 
prices shown on the pit slips are thereafter transcribed into a 
book in proper sequence, and this book is also maintained by the 
exchange as a permanent record. 


6. On May 19, 1960, successive price quotations of $2.0214, 
$2.0214, $2.02, $2.0134, $2.0114, $2.01, $2.0014, $2.00, $1.99, 
$1.98, $1.97, $1.96, $1.95, $1.94, and $1.93 for the May 1960 
wheat future were_recorded between 1:14.10 and 1:15 p.m. The 
quotations of $1.97, $1.96, $1.95, $1.94, and $1.93 were recorded 
during the last 10 seconds. On the final bell, the market closed 
with the future offered at $1.93. Under a rule of the Chicago 
Board of Trade, this was the lowest price at which the May 1960 
wheat future could be purchased or sold on May 19, 1960, which 
was the last day for trading in the future. 


7. A transaction in futures is initially recorded on the re- 
spective trading cards of the floor brokers or traders who ac- 
tually make the trade with each other. Each trading card bears 
the name of the executing floor broker or trader, or some indi- 
cation thereof. Purchases are entered on one side of the card 
and sales on the other side. These entries show the date, the 
future, the quantity bought or sold, the price, and the name of 
the opposite clearing member. The trading card may or may not 
show the name of the opposite floor broker or trader. Trading 
cards are turned in to the clearing member by whom the pur- 
chase or sale is to be cleared and are kept as a part of the clear- 
ing member’s records. The information on the trading card is 
transcribed into a street book or journal, which is a permanent 
record of the clearing member. 


8. In the usual course of business, as soon as a brokerage 
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firm or futures commission merchant receives an order to buy 
or sell futures, an employee of the firm prepares an office order 
on a printed form, and enters the date, the order number, the 
identification of the account, the commodity and the future, the 
quantity to be bought or sold, the price, and the terms or condi- 
tions under which the purchase or sale is to be made. This in- 
formation is then telephoned by an office employee of the firm 
to another employee of the firm stationed on the floor of the 
Chicago Board of Trade, known as the phone man, who trans- 
scribes the information onto another printed form called a floor 
order. The floor order is then given to a messenger who delivers 
it to a floor broker for execution in the pit. Upon execution, the 
floor broker notes on the face of the floor order the quantity 
bought or sold and the price, and hands the floor order to a mes- 
senger who returns it to the phone man. The phone man then 
reports the execution to the office of the firm by telephone and 
an office employee of the firm enters on the office order the 
quantity bought or sold and the price, and the customer or branch 
office is then notified of the execution. The transaction is then 
entered by the brokerage firm or futures commission merchant 
in its street book or journal, which is a permanent record. 


9. <A brokerage firm or futures commission merchant usually 
records on the face or reverse side of the office order, by means 
of a time stamp, the time when the order is received in the office 
of the firm, the time when it is telephoned to the exchange floor, 
the time when a report of execution of the order is received by 
the office from the floor of the exchange, and the time when such 
execution is reported to the customer or branch office of the firm. 
In some cases, the time when the order is initially received and 
transmitted to the exchange floor may be indicated by a single 
time stamp, and in some cases the time when the firm receives 
a report of execution from the floor and reports such execution 
to the customer or branch office may be indicated by a single 
time stamp. 


10. An order to buy or sell a future on the close requires 
the purchase or sale to be made during a specified period of time 
just prior to the end of the trading session. On the last day for 
trading in a future, this period is determined by the Chicago 
Board of Trade and announced to all traders in advance. On May 
19, 1960, the close for the May wheat future was the two-minute 
period from 1:13 to 1:15 p.m. 
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11. Shortly before the close of trading in the Chicago May 
1960 wheat future, on May 19, 1960, a floor broker for Uhlmann 
Grain Company was unable to execute an order to buy 25,000 
bushels of May wheat. At 1:21.10 p.m., after trading had closed 
at 1:15, the order was reported by telephone from the trading 
floor to Uhlmann as unexecuted. Thereafter, the order was “ex- 
ecuted” by direct and noncompetitive negotiation by which re- 
spondent Eisen sold 25,000 bushels of May wheat at $1.94 to 
respondent Schonberg, who purchased it for Uhlmann. 


12. After the close of trading in the Chicago May wheat 
future, on May 19, 1960, and after the transaction mentioned 
in Finding 11, respondent Marks “executed” part of an order to 
sell 350,000 bushels of May wheat for D. R. Comenzo & Com- 
pany, a registered futures commission merchant, by selling for 
Comenzo 35,000 bushels of May wheat to respondent Eisen at 
$1.94 and purchasing for Marks’ account 35,000 bushels of May 
wheat from Eisen at $1.94, thus putting Marks on the other 
side of his customer’s order by an accommodation trade by Eisen. 
Subsequently, at the request of Marks, Eisen reduced the 35,000 
bushel sale to Marks to 30,000 bushels. 


13. On May 19, 1960, respondent Marshall K. Smith received 
from Lamson Brothers & Company, a registered futures commis- 
sion merchant, various orders to sell and to buy, as a floor broker, 
for Lamson’s account, Chicago May wheat futures on the close. 
After executing some of these orders, Smith still had orders to 
sell 40,000 bushels and orders to buy 25,000 bushels for Lamson. 
He filled 25,000 bushels of the sell orders and the 25,000 bushel 
buy orders by a transaction with respondent Eisen, after direct 
and noncompetitive negotiation, in which Smith, for Lamson, 
simultaneously sold 25,000 bushels at $1.98 to, and bought 25,000 
bushels at $1.9814 from, Eisen, who made the purchase and sale 
for his own account. At the time of the transaction, the price 
of the future was not in excess of $1.98. 


14. On May 19, 1960, respondent Julian M. Marks, as a floor 
broker, had orders to sell 25,000 bushels Chicago May wheat fu- 
tures on the close for Goodbody & Company and Paine, Webber, 
Jackson & Curtis, registered futures commission merchants, and 
orders to buy 25,000 bushels Chicago May wheat futures on the 
close for Goodbody & Company. Marks filled such orders by 
offsetting them against each other through direct and noncom- 
petitive negotiations with respondent Stuart A. Newman as a 
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result of which Marks sold Newman 20,000 bushels at $1.9614 
and 5,000 bushels at $1.97 and simultaneously bought 25,000 
bushels from Newman at $1.97. 


15. On May 19, 1960, respondent Julian M. Marks, as a floor 
broker, had an order to sell 5,000 bushels Chicago May wheat 
futures for Paine, Webber, Jackson & Curtis. He did not execute 
the order, but made an entry on his trading card indicating a 
purchase of 5,000 bushels May at $2.02 for his own account; got 
Max Nierman, another floor broker, to make entries on Nier- 
man’s trading card indicating that Nierman had executed the 
order for Paine, Webber by a sale to Marks at $2.02; and re- 
ported to Paine, Webber that Nierman had executed the order. 


16. On May 19, 1960, respondent Julian M. Marks, as a floor 
broker, had orders to sell Chicago May wheat futures for Paine, 
Webber, Jackson & Curtis, a registered futures commission 
merchant. Marks turned ‘these over to respondent Stuart A. 
Newman for execution. Newman sold 10,000 bushels at $1.96 
and 25,000 bushels at $1.93 to various other floor brokers for 
the account of Paine, Webber, and reported to Marks that New- 
man had sold 40,000 bushels. Marks then entered sales totaling 
40,000 bushels on his own trading cards and reported to Paine, 
Webber that he had executed the sales, and Paine, Webber en- 
tered the transactions in its records as having been executed by 


Marks, 


17. On May 19, 1960, respondent Julian M. Marks, as a floor 
broker, had an order to buy 5,000 bushels Chicago May wheat 
futures at $2.01 for Paine, Webber, Jackson & Curtis, a regis- 
tered futures commission merchant. Marks turned the order 
over to respondent Stuart A. Newman for execution. Newman 
took the other side of the order and entered on his trading card 
and reported to A. J. Riffel & Company, a registered futures 
commission merchant through whom Newman cleared, a sale of 
5,000 bushels by Newman to Paine, Webber. Marks entered on 
his trading card and reported to Paine, Webber that he bought 
the 5,000 bushels from Riffel. Paine, Webber entered the pur- 
chase as having been made by Marks in its permanent records. 
Because of the complaint of the customer who had entered the 
order to buy at $2.01, on the basis that a subsequent order had 
been entered to cancel the order to buy at $2.01 and substitute 
one to buy at the close, the price was adjusted to $1.98, and the 
final records show the transaction as at $1.98. 
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18. On May 19, 1960, respondent Julian M. Marks, as floor 
broker, had an order to buy 15,000 bushels Chicago May wheat 
futures at $2.0114 and 10,000 bushels at $2.0114 for Ralston 
Purina Company, a registered futures commission merchant. 
Marks filled the orders by taking the sale side of them for his 
own account through direct and noncompetitive negotiations with 
respondent Stuart A. Newman as a result of which Marks bought 
15,000 bushels at $2.0114 and 10,000 bushels as $2.01144 from 
Newman for Ralston, his customer, and simultaneously sold the 
same quantities to Newman for Marks’ own account. 


19. On May 19, 1960, respondent Stuart A. Newman bought 
and sold a total of 60,000 bushels of Chicago May wheat futures 
for his own account with A. J. Riffel & Company. Of the 60,000 
bushels (60 May wheat), respondent Julian M. Marks was the 
broker on the other side for 55,000 bushels, only 5,000 bushels 
being bought from and sold to a broker other than Marks. 


20. For his trading in the Chicago May wheat future on May 
19, 1960, respondent Julian M. Marks recorded 16 separate sales 
and 2 separate purchases at prices ranging from $1.97 down to 
$1.98. These priges occurred on that day during only the last 
10 seconds of the trading session. The recorded transactions in- 
volved varying quantities, totaling 60,000 bushels bought and 
230,000 bushels sold, and were with 8 different brokers. Of the 
18 transactions, 4 were with respondent Newman and 7 with re- 
spondent Eisen. The transactions described in Findings 12, 14, 
and 16 are included in recorded transactions concerned in this 
Finding 20. 


21. For his trading in the Chicago May wheat future on May 
19, 1960, respondent Irwin M. Eisen recorded 14 separate pur- 
chases and 8 separate sales at prices ranging from 1.95 down 
to 1.98. These prices occurred on that day during only the latter 
part of the final 10 seconds of the trading session. The recorded 
transactions involved varying quantities, totaling 175,000 bushels 
bought and 175,000 bushels sold, and were with 8 different floor 
brokers. Of the 22 transactions, 1 was with respondent Smith, 
1 with respondent Schonberg, and 7 with respondent Marks. The 
transactions described in Findings 11 and 12 are included in the 
recorded transactions concerned in this Finding 21. 


CONCLUSIONS 
Section 4b of the act (7 U.S.C. § 6b) is as follows: 
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Sec. 4b. It shall be unlawful for any member of a 
contract market, or for any correspondent, agent, or em- 
ployee of any member, in or in connection with any order 
to make, or the making of (1) any contract of sale of 
any commodity in interstate commerce, or (2) any con- 
tract of sale of any commodity for future delivery made, 
or to be made, on or subject to the rules of any contract 
market for or on behalf of any person if such contract 
for future delivery is or may be used for (a) hedging 
any transaction in interstate commerce in such com- 
modity or the products or byproducts thereof, or (b) 
determining the price basis of any transaction in inter- 
state commerce of such commodity, or (c) delivering 
any such commodity sold, shipped, or received in inter- 
state commerce for the fulfillment thereof — 


(A) to cheat or defraud or attempt to cheat or de- 
fraud such person; 

(B) willfully to make or cause to be made to such 
person any false report or statement thereof, or will- 
fully to enter or cause to be entered for such person any 
false record thereof; 

(C) willfully to deceive or attempt to deceive such 
person by any means whatsoever in regard to any such 
order or contract or the disposition or execution of any 
such order or contract, or in regard to any act of agency 
performed with respect to such order or contract for 
such person; or 

(D) to bucket such order, or to fill such order by offset 
against the order or orders of any other person, or will- 
fully and knowingly and without the prior consent of 
such person to become the buyer in respect to any selling 
order of such person, or become the seller in respect to 
any buying order of such person. 


* * * * 


Section 4c of the act (7 U.S.C. §6c) provides in part as 
lows: 


Sec. 4c. It shall be unlawful for any person to offer 
to enter into, enter into, or confirm the execution of, 
any transaction involving any commodity, which is or 
may be used for (1) hedging any transaction in inter- 
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state commerce in such commodity or the products or 
byproducts thereof, or (2) determining the price basis 
of any such transaction in interstate commerce in such 
commodity, or (3) delivering any such commodity sold, 
shipped, or received in interstate commerce for the ful- 
filment thereof— 


(A) if such transaction is, is of the character of, or 
is commonly known to the trade as, a “wash sale”, 
“cross trade’, or “accommodation trade”, or is a ficti- 
tious sale; 


* * * * 


Section 4g of the act (7 U.S.C. § 6g) is as follows: 


Sec. 4g. If any person registered hereunder as fu- 
tures commission merchant or floor broker shall violate 
any of the provisions of this Act, or any of the rules or 
regulations of the Secretary of Agriculture thereunder, 
or shall fail or refuse to make any report required by 
the Secretary of Agriculture regarding the transactions 
of such persen, or the transactions of the customers 
thereof, in commodities for future delivery on any 
board of trade in the United States or elsewhere, or 
shall fail or refuse to keep the books and records per- 
taining to such transactions in the form and mamner 
required by the Secretary of Agriculture, or shall fail 
or refuse to keep such books and records open to in- 
spection by any representative of the United States De- 
partment of Agriculture or the United States Department 
of Justice, the registration of such person may be sus- 
pended or revoked after notice and hearing in accord- 
ance with the procedure and subject to the judicial re- 
view provided in paragraph (b) of section 6 of this Act. 
[Emphasis supplied.] 


Section 1.35 of the regulations (17 CFR 1.35) under the act 
provides in pertinent part as follows: 


Sec. 1.385. Records of cash commodity and futures 
transactions. (a) Futures commission merchants and 
members of contract markets. Each futures commission 
merchant and each member of a contract market shall 
keep full, complete, and systematic records of all com- 
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modity futures transactions and cash commodity trans- 
actions, made by or through him, on or subject to the 
rules of a board of trade. * * * 


Section 1.38 of the regulations (17 CFR 1.38) under the act 
provides in pertinent part as follows: 


Sec. 1.38. Execution of transactions— (a) Competi- 
tive execution required; exceptions. All purchases and 
sales of any commodity for future delivery on or subject 
to the rules of a contract market shall be executed 
openly and competitively as to price by open outcry or 
posting of bids and offers or by other equally open and 
competitive methods, in the trading pit or ring or simi- 
lar place provided by the contract market, during the 
regular hours prescribed by the contract market for 
trading in such commodity * * * * 


The first 10 findings are either admitted by the pleadings or 
established by the uncontradicted evidence. 


As to Finding 11, LaVerne W. Mittelstadt testified that he 
received a floor order to buy 25,000 bushels May wheat for 
Uhlmann at $1.9314, was unable to execute it when the price 
went down to $1.93. (This price was not reached until 1:15, at 
ithe close.) He wrote “unable” on the order and gave it to Schon- 
berg. The floor order shows the “unable.” The office order at 
Uhlmann, and the testimony of the phone man for Uhlmann at 
the Board of Trade, show that the failure to execute was tele- 
phoned to Uhlmann at 1:21.10, at which time the floor order 
did not contain 25 over 194, which now appears upon it, indi- 
cating that it was filled by a purchase at $1.94. Respondent Eisen 
argues that the floor order may have been on the telephone man’s 
desk for some time before he telephoned its failure of execution 
to Uhlmann. This, however, fails to explain the testimony that 
the execution at $1.94 was not on the floor order at 1:21.10, when 
the report was telephoned. The conclusion is inescapable that 
the “execution” was made some time after the trading had closed, 
and not on outcry in the pit during legal hours. Such “execution” 
constituted a violation of section 1.38 of the regulations (17 
CFR 1.38) by respondent Eisen. 


It is undisputed that purchases and sales of 35,000 bushels 
May wheat at the same price were made between respondents 
Marks and Eisen, mentioned in Finding 12, and that the 35,000 
bushels sold by Eisen to Marks was later reduced to 30,000. 
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Eisen’s argument that the transactions were made before, but 
carded after, the close, is not convincing. They were carded after 
the carded “execution” of an order made after 1:21.10, over six 
minutes after legal trading had closed, as shown in Finding 11. 
It is not believed that Eisen, even if he carded some earlier 
trades after legal trading closed, would have waited to card a 
legal trade until after making the illegal one of Finding 11. This 
was an accommodation trade by Eisen and Marks, and a cross 
trade by Marks, in violation of section 4c(a) of the act, and a 
noncompetitive trade by both respondents, in violation of section 
1.38 of the regulations. Eisen must have known that this would 
enable Marks either to take the other side of a customer’s trade 
or to cross customers’ trades, either of which would be a viola- 
tion by Marks, in which he was assisted by Eisen: By taking the 
other side of his customer’s trade, Marks was also in violation 
of section 4b(D) of the act. 


As to Finding 13, the testimony and exhibits show that shortly 
after respondent Eisen had purchased 115,000 bushels May 
wheat at $1.98, respondent Smith offered 25,000 at $1.98, but 
Eisen refused it. Smith had 40,000 bushels to sell, but offered 
only 25,000. Smith could not sell at $1.98. Eisen had just bought 
at $1.98. The market was declining steadily and fast. But then 
Hisen did buy from Smith at $1.98 and Smith bought from Eisen 
at $1.9814. Both Eisen and Smith stated that the purchase and 
sale were simultaneous. Smith recorded the sale after a sale at 
$1.95, which price was not reached until after the price of $1.98. 
After Eisen refused to buy at $1.98, Smith said “I’ll give you a 
half,” whereupon the sales of 25,000 bushels at $1.98 and $1.9814 
occurred. Although he had difficulty selling at $1.98, Smith 
bought at 14 cent more. 


Respondent Smith claims that the sale preceded the purchase 
by about 10 seconds and that these were not meant to and did 
not constitute reciprocal transactions. Respondent Eisen, how- 
ever, testified at the hearing that the purchase from Smith at 
$1.9814 took place before the sale to Smith at $1.98. While Eisen 
testified at the hearing that sale and purchase were not recip- 
rocal and not an accommodation trade, he had told a Commodity 
Exchange Authority official in an investigatory interview that 
Smith had offered to “give a half’ on a 25,000 bushel trade, that 
this meant to him that Smith offered a 14 cent profit on a pur- 
chase and sale of 25,000 bushels and that the deals were simul- 
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taneously made. Eisen denied at the hearing that he told this to 
the official but in addition to the testimony of the official intro- 
ducing the report to this effect into evidence, another Commodity 
Exchange Authority official who was present at the interview 
also testified that Eisen described the transaction with Smith as 
related in the report. 


We conclude with the hearing examiner, who saw and heard 
the witnesses testify, that Smith, to get selling orders off, made 
a deal with Eisen for the sale and purchase of 25,000 at one-half 
a cent more to Eisen for Smith’s purchase. This may be an ef- 
fective method for a floor broker to get his orders filled on the 
close but it happens to be a violation of the act. Both respondents 
engaged in an accommodation trade in violation of section 4c(A) 
of the act and a noncompetitive transaction in violation of sec- 
tion 1.38 of the regulations. 


By making the 25,000 bushel purchase at $1.9814 when the 
maximum going price was $1.98 Smith also breached section 
4b(A) of the act. The principals for whom Smith bought the 
25,000 bushels were entitled to have the orders executed on their 
merits. Smith was in a fiduciary relationship to his buying cus- 
tomers and when he made the deal with Eisen causing these 
customers to pay more for the purchase than they should have 
paid in order to get selling orders off for his own interests, the 
matter comes within the meaning of section 4b(A). “It is estab- 
lished law that acts in violation of the fiduciary duties of an 
agent are regarded as fraudulent.” Ramey v. Myers, 159 Cal. 
App. 2d 82, 323 P.2d 805, 808 (1958). Acts which tend to vio- 
late the “fiduciary obligation” of an agent to a principal “are 
considered, in law, as ‘frauds upon confidence bestowed.’ ” Myers 
v. Ellison, 249 Ala. 367, 31 So. 2d 358, 355 (1947). The “vital 
principle [relating to agency] is good faith; without it the rela- 
tion of principal and agent cannot exist; and so sedulously is 
this principle guarded, that all departures from it are esteemed 
frauds upon the confidence bestowed.” Nagel v. Todd, 185 Md. 
512, 45 A 2d 326, 328 (1946). 


Exhibits and testimony show and explain the orders to buy 
and sell for the commission merchants in the trades involved 
in Finding 14, the trading cards showing the respondents’ execu- 
tions of the trades, etc. Respondent Marks in his answer states 
that he bought and sold at the same time. In an investigation of 
these trades by the Board of Trade, Marks admitted that he had 
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offset his buy and sell orders through trades in which Newman 
accommodated him. It is clear that by the trades Marks made 
offsetting and noncompetitive trades in violation of section 
4b(D) of the act and section 1.38 of the regulation. 


No evidence was offered at the hearing to prove the facts set 
forth in Finding 15. They are admitted in the answer of respond- 
ent Marks. Respondent says that because he had so many orders 
to execute, he asked Max Nierman to fill Paine, Webber’s order 
to sell 175,000 bushels May wheat at the market. Marks executed 
other orders, and very near or at the close, Nierman told Marks 
he had executed the order, and handed Marks his cards. Marks 
saw from the cards that Nierman had sold two lots, 120,000 and 
50,000 at $2.03 or $2.02. Realizing that Nierman had sold only 
170,000 bushels of the 175,000 ordered sold. Marks thought the 
customer was entitled to have 5,000 more sold when the 170,000 
were sold and the price had been $2.02, instead of getting only 
the closing price of $1.93. Then he carded 5,000 as bought by 
him at $2.02 and got Nierman to card 5,000 as sold to Marks 
at $2.02 to complete the order for 175,000. Marks says he lost 
$450 by the transaction, but made it because he thought that the 
customer was entitled to it and that he was acting for the best 
interests of his houses, his customers, and the exchange. If he 
felt that he was in some way responsible for a customer’s failure 
to get a favorable trade, he might be commended for wanting 
to make good the customer’s loss in some open and legal way. 
The fact remains, however, that he bucketed the order, took the 
other side of the customer’s order without prior consent, deceived 
his principal concerning execution of the order, and caused a 
false record and report to be made, in violation of section 4b of 
the act and section 1.38 of the regulations. As to the additional 
charges of violations of section 4g of the act and section 1.35 of 
the regulations by failing to keep full and complete records, it 
is not made clear just how these requirements have been breached 
and so we refrain from making conclusions of violation in these 
respects. See In re Daniel J. Shelley et al., 22 A.D. 8, 18-19 
(1963) ; In re Damel J. Shelley et al., 22 A.D. 352 (1963). 


The facts shown in Finding 16 are supported by the answer 
of respondent Marks, who expresses surprise that the transac- 
tion was charged as a violation by him. The documentary evi- 
dence and testimony show that Newman wrote the report of ex- 
ecution on one of the orders; that at least two of the five brokers 
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on the opposite sides of the trades made their trades with New- 
man, not Marks; and that Marks entered the trades on his trad- 
ing cards and reported to his customer that he made the trades. 
In carding and reporting that he made trades he did not make, 
Marks made false record entries and deceived his customer in 
connection with the execution of an order for a futures contract, 
in violation of sections 4b(B) and 4b(C) of the act. The asser- 
tion by Marks in his answer that brokers often make trades for 
others and the others record the trades as made by them (others) 
is not supported by record evidence. Even if others should be 
shown to have violated the law, this would be no excuse for 
Marks to do so. 


As to Finding 17, the exhibits and uncontradicted testimony 
show that Newman wrote 5 over 201 on the sell side of the floor 
order to buy. This was later marked over, and Marks wrote 5 
over 201 on the buy side. Later this also was scratched over, 
leaving no execution shown on the floor order. Another floor 
order to buy 5 on the close and cancel an order to buy 5 at 201 
has 5 over 198 (on the sell side), in Marks’ handwriting. 


In his answer, Marks says that he actually bought the 5,000 
bushels from Newman at $2.01, and was so busy that he handed 
his order to Newman “and told him to get rid of it.” Had this 
been so, Newman would have noted the execution on the order 
(5 over 201) and had it sent to the Paine, Webber phone man, 
and it is not likely that it would have gone back to Marks. The 
evidence shows, however, that it must have gotten to Marks 
after Newman had it. If Marks had put his 5 over 201 on it 
before he gave it to Newman, all Newman would need to have 
done was have it delivered to the phone man: it is unreasonable 
to believe that he would have scratched out the Marks 5 over 201 
on the buy side and substituted his own on the sell side when 
the order executed was to buy, not sell. On the other hand, it is 
reasonable to conclude that Newman’s 5 over 201 was on it when 
Marks got it, Marks preferred the 5 over 201 to be on the sell 
side, and placed it there. It is also reasonable to conclude that 
this was done before the price was adjusted to $1.98, and before 
the trade was entered at $1.98 on the Marks trading card. 


Of course, the statements in Mark’s answer are not evidence. 
They were not made under oath and subject to cross-examination. 
In the answer, Marks did not mention that both his and New- 
man’s 5 over 201 appeared and had been marked over on the 
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floor order. Concerning the adjustment in price, he said: “I did 
not receive any cancellation of the 201 order, nor did anyone else, 
nor was it, as far as I know, ever found. In addition it wasn’t 
entered in the Chicago office until the last few minutes of the 
session, and hence probably didn’t even reach the Pit.”’ Com- 
plainant’s exhibit 34 B shows that the cancellation order was 
a part of the market order which Marks marked executed at 
198. If Marks had testified to what he asserted in his answer, 
cross-examination very probably would have shown at least that 
his memory of what happened was not entirely accurate. The 
record supports Finding 17, even if the statements in the Marks 
answer could be considered as in the nature of testimony. By 
the transaction involved, Marks entered false records and de- 
ceived his customer, in violation of sections 4b(B) and 4b(C) of 
the act. As to the additional charges of violations of section 4g of 
the act and section 1.35 of the regulations by failing to keep full 
and complete records, it is not made clear just how these require- 
ments have been breached and so we refrain from making con- 
clusions of violation in these reSpects. See In re Daniel J. Shelley 
et al., 22 A.D. 8, 18-19 (1963) ; In re Daniel J. Shelley et al., 22 
A.D. 352 (1963). 


Finding 18 shows purchases and sales of two lots at identical 
prices between Marks and Newman. In his answer, Marks denies 
that these purchases and sales were related, and then proceeds 
to express surprise that anyone could be so ignorant and foolish 
as to charge a violation here. In view of the absence of any 
evidence submitted by Marks or anyone else that the trades 
were as claimed in the Marks answer, and in view of the pattern 
of trading of Marks with Newman, as shown in Findings 14 
through 17, 19, and 20, it seems rather clear that the trades 
were as set out in Finding 18. By the transaction, Marks took 
the other side of his customer’s trades, participated in accommo- 
dation trades, and made noncompetitive trades, in violation of 
sections 4b(D) and 4c(A) of the act and section 1.38 of the 
regulations. 


Findings 19, 20, and 21 are established by the undisputed 
written records of the respondents involved and the houses 
through whom they cleared their trades. The facts shown shed 
further light on some of the claims of respondents that all trades 
involved in this proceeding were made openly and competitively 
and in accordance with the act and the regulations. They show 
that Marks recorded 18 separate trades at varying prices and 
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quantities with 8 different brokers in 10 or 12 seconds. That is 
nearly 2 trades a second, continuing without intermission 
through 18 trades. Eisen recorded 22 trades in less than 10 sec- 
onds at varying prices and quantities with 8 different brokers, 
or nearly 3 trades a second without let up through 22 trades. 
Their claim that each of these trades could have been and was 
made as futures trades are required to be made is not convincing. 


Respondents say that trading was very difficult toward the end 
of the close of the May 1960 wheat future due to’ unusual ac- 
tivity, the crowd of brokers and messengers, noise, and confu- 
sion. In their pleadings and through their witnesses, however, 
they never did quite come to saying that such a difficult situation 
would authorize or excuse a noncompetitive trade, cross trade, 
accommodation trade, etc. The record indicates quite clearly that 
there was an unusual congestion at the close, but the statute and 
regulations apply to such a situation just as they do to less trying 
situations. Also, the difficulty of trading at the time makes even 
less impressive the claim, shown above, that 22 trades were then 
made in less than 10 seconds. 


Respondent Eisen asserts in his brief that willfulness has not 
been proved in any of the transactions. Each respondent in each 
transaction intentionally and knowingly made and recorded his 
trade. The trades were admitted in the answers, and there was 
no claim that they were accidental or made unknowingly. Under 
a regulatory statute, intentionally or negligently doing a pro- 
hibited act is “willful.” In re Crilly et al., 20 A.D. 178 (1961); 
Benedict K. Goodman v. Benson, 286 F.2d 896 (7th Cir. 1961). 
In making the trades considered unlawful, each respondent will- 
fully violated the statute and the regulations. 


Respondent Eisen also asserts in his brief that violations in 
this proceeding must be proved “beyond all reasonable doubt.” 
That is not the law. This is not a criminal proceeding, and there 
is no requirement that violations must be proved beyond a rea- 
sonable doubt. The Board of Trade of the City of Chicago V. 
Wallace, 67 F.2d 402 (7th Cir. 1933), cert. denied, 291 U.S. 680 
(1983) ; Nelson v. Secretary of Agriculture, 133 F.2d 453 (7th 
Cir. 1943). 


The charges against respondents Eisen, Smith, and Marks are 
well proved by the weight of the evidence. These were deliberate 
and willful violations, and they were substantial and serious. For 
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the violations, the registrations of respondents Marks and Eisen 
as floor brokers should be suspended for a period of 60 days, the 
registration of respondent Smith as a floor broker should be sus- 
pended for a period of 20 days, and all contract markets should 
be directed to refuse all trading privileges to each of these re- 
spondents for the same respective periods. 


ORDER 


Effective August 15, 1963, the registrations of Julian M. Marks 
and Irwin M. Eisen as floor brokers under the Commodity Ex- 
change Act are suspended for a period of 60 days. 


Effective August 15, 1963, the registration of Marshall K. 
Smith as a floor broker under the Commodity Exchange Act is 
suspended for a period of 20 days. 

Effective August 15, 1963, all contract markets shall deny all 
trading privileges to Julian M. Marks and Irwin M. Eisen for a 
period of 60 days, and to Marshall K. Smith for a period of 20 
days, such refusal to apply to all trading done and positions held 
by such individuals, directly or indirectly. 

A copy of this decision and order shall be served upon each 
of the three respondents and upon each contract market. 


(No. 8517) 
In re EMIL VOJTEK. CEA Docket No. 99. Decided July 31, 1963. 


Fictitious Trades—Denial of Trading Privileges 


The trades recorded and reported were fictitious in violation of the act. All 
contract markets are ordered to refuse all trading privileges to respond- 
ent for a 60-day period. 


Mr. Gilbert A. Horn, for Commodity Exchange Authority. Respondent pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint filed 
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by an Assistant Secretary of Agriculture June 28, 1961. Emil 
Vojtek, the respondent, of Chicago, Illinois, was charged with 
recording and reporting fictitious trades in wheat and other com- 
modity futures on the Chicago Open Board of Trade. A copy of 
the complaint and a copy of the applicable rules of practice were 
served on respondent by registered mail June 29, 1961. 


Respondent filed an answer July 31, 1961, in which he admitted 
all the alleged trades except one, but stated that they were legally 
executed and not fictitious. Complainant moved to amend the 
complaint, stating that it had mistakenly alleged that the re- 
ported trade denied by respondent was a reported sale to Greene 
and Collins, whereas it was actually a reported sale to Miller 
and Lamb. Over respondent’s objection, complainant was allowed 
to correct the mistake by amending the complaint. 


Charles J. Vojtek, respondent’s brother, filed a motion to inter- 
vene, alleging that he worked together with respondent in trad- 
ing, and that he wanted to be a party respondent so that the 
whole issue could be shown, not just a one sided presentation. 
Complainant objected, stating that Charles J. Vojtek could bring 
out as many facts as a witness for respondent as he could as an 
intervenor. Intervention was denied on the ground that it would 
not enable the Vojteks to present anything they could not present 
by calling Charles J. Vojtek as a witness. 


Sessions of the oral hearing were held in Chicago, Illinois, 
December 18 and 19, 1961, and March 8, 1962, before Hearing 
Examiner Jack W. Bain of the Department of Agriculture as 
Referee. Gilbert A. Horn of the Chicago office, Office of the Gen- 
eral Counsel, Department of Agriculture, appeared for the Com- 
modity Exchange Authority, the complainant. The respondent, 
an attorney admitted to practice in the State of Illinois, appeared 
for himself. Complainant called four witnesses and introduced 
16 exhibits and respondent presented twelve witnesses and 4 
exhibits. 


After the hearing, complainant filed suggested findings, etc., 
May 29, 1962, proposing that respondent be found to have vio- 
lated the act as charged, except for one of the transactions al- 
leged, and be denied trading privileges on contract markets for 
60 days. Respondent filed a brief July 30, 1962, stating that all 
his trades were legal. Some of respondent’s arguments will be 
mentioned below in the Conclusions. Complainant filed a reply 
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brief August 29, 1962. Respondent’s request to file an answer to 
complainant’s reply brief was granted, and the answer was filed 
January 7, 1963. The hearing examiner issued a recommended 
decision January 21, 1963, to the effect that respondent had vio- 
lated the act as charged. Respondent filed exceptions to the | ' 
recommended decision and also a motion to reopen the hearing | 
to offer evidence that respondent’s brother, Charles J. Vojtek, , 
made some of the trades charged by complainant to have been 
made by respondent. Complainant did not object to the granting 
of the motion and a hearing session was held April 23, 1963, in 
Chicago, Illinois. Following this hearing the parties filed briefs 
and on June 11, 1963, the hearing examiner filed a supplemental 
recommended decision affirming his recommended decision. Re- 
spondent filed exceptions thereto. 































FINDINGS OF FACT 


1. The Chicago Open Board of Trade is now and was at all 

times material herein a duly designated contract market under 
the Commodity Exchange Act.. 
} 


2. Transactions in wheat, rye, and soybean futures on the 
Chicago Open Board of Trade could be used for hedging trans- 
actions in interstate commerce in such commodities or the prod- 
ucts or by-products thereof, or for determining the price basis 
of transactions in interstate commerce in such commodities, or 
for delivering such commodities sold, shipped, or received in 
interstate commerce. 


3. The respondent, Emil Vojtek, an individual whose business 
address is 343 South Dearborn Street, Chicago, Illinois, is and 
was at all times material herein a member of the Chicago Open 
Board of Trade. 


4. At all times material herein, a “changer” or “changer 
firm” was a firm holding memberships on both the Open Board 
and The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade or the Big Board, which firm 
engaged in making “‘changer trades” between the two exchanges. 

Such firms had representatives on the Open Board who were 
authorized to execute the Open Board parts of changer trades 
for the firms. 


5. At the times of all transactions involved herein, I. Usiskin 
and Company, Inc., was a changer firm as described in Finding 
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4, and respondent was a representative of Usiskin on the Open 
Board to make changer trades. 


6. If a member of the Open Board desired to buy or sell a 
future on the Open Board and found no taker of the trade on 
open outcry there, he could make a noncompetitive trade on the 
Open Board by going to respondent, as a representative of Usis- 
kin, a changer, and requesting respondent to make a changer 
trade for the desired purchase or sale. Respondent would then 
phone Usiskin’s representative on the Big Board an order to 
make the trade, such representative would make the trade on the 
Big Board for Usiskin, phone back the information to respond- 
ent, and respondent would then record a trade for Usiskin with 
the requesting trader at a difference in price of not exceeding 
1% of a cent in favor of Usiskin. The end result would be that 
the requesting trader on the Open Board would have a purchase 
from or sale to Usiskin on that Board, and Usiskin would have 
an opposite trade on the Big Board at a more favorable price 
of not exceeding 14 of a cent. 


7. In addition to making changer trades for a changer firm, 
respondent also carried commodity futures accounts in his 
own name and for his personal account with Greene and 
Collins and Miller and Lamb, two clearing members of the Open 
Board. 


8. Charles J. Vojtek, respondent’s brother, worked with re- 
spondent in trading on the Open Board at various times, but 
was engaged elsewhere and was not trading on the Open Board 
during the period in August 1960 when the futures transactions 
here involved were made. Charles J. Vojtek carried a personal 
commodity futures account with Miller and Lamb. No trades are 
shown in this account between June 20 and October 13, 1960. 
He carried an account with Greene and Collins which shows 
trading from May 6 to June 9, 1960, but none thereafter during 


1960. 


9. In August 1960, respondent entered on his trading cards 
the trades shown below, and reported to Greene and Collins 
(G & C) or Miller and Lamb (M & L) that he had entered into 
such transactions on the Open Board with Usiskin for respond- 
ent’s personal account and reported to Usiskin that he had en- 
tered into such transactions with Greene and Collins or Miller 
and Lamb for Usiskin’s account, thereby causing Greene and 
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Collins, Miller and Lamb, and Usiskin to record such trades in 
their records, as follows: 


Date Quantity Clearing Firm 

1960 Commodity Future (Bushels) Price Buying Selling 
Aug. 2 Soybeans November 5,000 2.18 G&C Usiskin 
Aug. 2 Soybeans November 5,000 2.18% G&C Usiskin 
Aug. 2 Soybeans November _ 5,000 2.17% Usiskin G&C 
Aug. 2 Soybeans November 10,000 2.185 Usiskin G&C 
Aug. 3 Soybeans November 10,000 2.16% G&C Usiskin 
Aug. 9 Wheat December 10,000 1.92% Usiskin G&C 
Aug. 9 Wheat December 5,000 1.923 Usiskin G&C 
Aug. 11 Rye September 5,000 1.17% Usiskin G&C 
Aug. 12 Soybeans January 1,000 2.21% Usiskin G&C 
Aug. 12 Soybeans November _ 5,000 2.17% M&L Usiskin 


None of such trades was executed on the Open Board, and none 
had its counterpart on the Big Board in the change account of 
Usiskin. 


10. On the dates listed below, Jack P. Leo, a clearing member 
of the Open Board, placed orders with respondent to sell wheat 
futures on the Open Board for Leo’s account. Respondent en- 
tered on Leo’s trading cards the trades on the Open Board shown 
below and reported to Leo and Usiskin that such trades had been 
executed on the Open Board, thereby causing Leo and Usiskin 
to record such trades in their records, as follows: 


Date Quantity 
1960 Commodity Future (Bushels) Price Buyer Seller 


Aug. 5 Wheat December 5,000 1.92% Usiskin Leo 
Aug. 9 Wheat December 5,000 1.92% Usiskin Leo 
Aug. 11 Wheat March 5,000 1.96% Usiskin Leo 
None of such trades was executed on the Open Board, and none 
had its counterpart on the Big Board in the change account of 
Usiskin. 


11. Respondent made the trading card entries, reports, etc., 
involved in Findings 9 and 10 knowlingly and intentionally, not 
by accident or mistake. 


CONCLUSIONS 


There can be no doubt that the trades described in Finding 9 
(alleged in Paragraph IV of the complaint, as amended) were 
reported to, and appear on the records of, Greene and Collins, 
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Miller and Lamb, and Usiskin. Respondent in his answer “admits 
making the transactions as stated in paragraph 4 in the com- 
plaint except for the last item ... of which he has no knowl- 
edge.” He does not deny reporting the trades to the clearing firms, 
thereby causing them to record the trades in their records. As 
to the last trade, Greene and Collins was alleged in the com- 
plaint as the buying clearing firm. After respondent denied any 
knowledge of such a trade, complainant was allowed to amend 
the complaint by alleging that the buying clearing firm was not 
Greene and Collins but Miller and Lamb, with whom respondent 
also carried an account in his own name. The testimony and the 
records of the three firms show the trades as listed in Finding 9, 
including the last trade. 


Although this is not definitely shown by the complaint and an- 
swer in themselves, the pleadings, evidence, and argument consid- 
ered together leave it clear that there are only two principal is- 
sues as to these trades; (1) whether they constituted parts of 
changer trades and were therefore legally authorized noncompeti- 
tive trades; and (2) whether they were made competitively by 
open outcry in the trading pit of the Open Board. 


The overwhelming weight of the evidence is that a changer 
trade involves purchases and sales on both the Open Board and 
the Big Board. Usiskin’s records show no trades on the Big Board 
related to the Finding 9 and Finding 10 Open Board trades. Such 
trades were, therefore, not changer trades. 


Respondent and his brother say that they were “fading 
changers,” that such was necessary for them to make a living and 
keep the market fluid, as there were not many “true changer 
trades” as defined by complainant’s witnesses. They meant by 
this that they would take a trade offered or bid by open outcry 
on the Open Board in the hope of making a profit by an opposite 
trade later. They say that they might cover such a trade by a 
subsequent opposite trade on the Big Board or on the Open 
Board. There is similar testimony by some other witnesses, but 
not one of these other witnesses, even those called by respondent, 
when asked the direct question, said that a trade would be a 
changer trade if it did not involve both Boards. Every witness 
other than the Vojteks who said that there could be speculative 
changer trades also said, if asked, that the first part of such a 
trade had to be made competitively by open outcry on the Open 
Board. While the weight of the evidence is not that a trade first 
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made on the Open Board is a changer trade even if a later oppo- 
site trade is made on the Big Board, it would make no difference 
here if the evidence did so show, as the Open Board trade would 
have to be made competitively. 


To summarize, the trades shown in Findings 9 and 10 were not 
changer trades, but even if they were “speculative changer 
trades” as claimed by respondent, they were still required to be 
made competitively, and were not authorized noncompetitive 
trades. The question, then, is whether they were made competi- 
tively. 


The records show Vojtek as making both the sale and the pur- 
chase in each of the trades, and respondent in his answer admits 
making the trades. In the testimony and arguments he presents, 
however, he claims that his brother executed at least one side 
of the Finding 9 trades. 


Led by respondent on direct examination, Charles Vojtek testi- 
fied to remembering details of executing various trades. He said 
he was trading every day before leaving for a job at the race 
track. On cross-examination, it was demonstrated that his mem- 


ory was not what ke pretended it to be on direct. He said that he 
cleared through Miller and Lamb and Greene and Collins, and 
that he made trades for himself during the first 12 days of Au- 
gust 1960. 


Respondent called five other traders on the Open Board who 
testified that the Vojteks worked together as changers, that re- 
spondent never worked alone, and that Charles was in the pit 
every trading day before going to the race track. None of these 
could say specifically that Charles was there on any certain day. 
Furthermore, when they said that the Vojteks always worked 
together as changers, they were referring to “speculative changer 
trades” in the pit, which were really not changer trades at all. 
The Open Board part of a changer trade is made by record en- 
tries after phone calls, not by outcry in the pit. The evidence of- 
fered at the reopened hearing by respondent for the purpose of 
showing that Charles Vojitek was present on the Open Board at 
the times of the transactions involved was properly characterized 
by the hearing examiner as weak and unreliable. 


As against the testimony that Charles was there and traded 
during the period in question, the records of the firms through 
whom he cleared show no trades for him in August 1960. In an 
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interview with two employees of complainant in January 1961, 
both Vojteks said that Charles was away at the track during the 
entire period involved, all Vojtek trading during that period 
being by respondent, not by Charles. 


The evidence does not support the claim that Charles Vojtek 
made any of the trades involved. On the entire pleading, testi- 
mony, and documentary evidence, we conclude that Finding 8 
sets out the facts regarding Charles Vojtek’s lack of any partici- 
pation in the transactions involved. But even if Charles Vojtek 
was present on the floor of the Open Board of Trade on all or 
some of the days involved, we have a picture of two brothers 
each of whom has a personal trading account and each of whom 
was authorized apparently to trade on the Open Board in the 
Usiskin changer account. Respondent would have us believe that 
each time in this group of transactions when Usiskin appears as 
either the buyer or the seller the trade was made by Charles 
Vojtek in his capacity as changer representative for Usiskin with 
his brother, the respondent, operating for his personal account 
and that the trades were made between the two brothers by open 
outcry in the pit. Respondent has not established this defense by 
any believable evidence and it is obvious that shuffling trades be- 
tween them in their dual capacities would require a strong dem- 
onstration of legitimacy under the circumstances. 


As to the Leo trades in Finding 10, there is no claim that 
Charles Vojtek was involved. There was no offsetting trade on 
the Big Board; so these were not changer trades which could be 
executed noncompetitively. 


Respondent was the broker on both sides of the trades in- 
volved, and one side of those in Finding 9 was for his personal 
account. The only way a member of the Open Board can make a 
‘trade for both sides is in accordance with Rule 406 of the Board, 
under which it must be made in the presence of the Secretary 
or a committee member of the Board, the record of the trade 
must be verified and initialed before such official, the Board keeps 
@ permanent record of such trades, and the executing member 
has no interest in either side. There was no claim that the trades 
were made in accordance with Rule 406, and they were not so 
made. 


The trades were not changer trades, were not executed by 
Charles Vojtek, and were not made validly, or executed, on the 
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Open Board. Consequently, the trades recorded and reported were 
fictitious, in violation of section 4c of the act. 


Respondent argues that the proceeding was brought against 
him surreptitiously at the instigation of another changer whose 
monopoly was being hurt. The evidence does not so show: it is 
that a general survey was made of all trading on the Open Board 
for August 1-12, 1960, and that the trades involved were dis- 
closed by the general investigation. No investigation of respond- 
ent in particular was instigated. 


Respondent says that there is no law or rule against the re- 
ported trades. Section 1.38 of the regulations under the act (17 
CFR 1.38) requires that all purchases and sales of futures must 
be executed competitively unless executed under some specific 
rule of a contract market not disapproved by the Secretary of 
Agriculture. The only rules of the Open Board for noncompeti- 
tive trades are Rule 406, mentioned above, and that for changer 
trades. Respondent’s trades came within neither of the author- 
ized exceptions in section 1.38. Respondent seems to be confused 
by the fact that there is no rule that a changer may not specu- 
late. There is no rule that a member of a contract market may 
not speculate, eithér. The changer, in speculating, is in the same 
position as a speculating member of the Open Board who is not 
a changer. The fact that respondent was authorized to make 
changer trades left him free to speculate for his own account in 
other trades, just as any other member, but did not excuse his 
speculative trading from any rules applicable to speculative trad- 
ing in general, such as section 1.38. 


Respondent argues in his brief that this proceeding must be 
dismissed because he was not given the written notice and oppor- 
tunity to achieve compliance prescribed in Section 9 of the Ad- 
ministrative Procedure Act (5 U.S.C. 1008). Such provision be- 
gins, “Except in cases of willfulness .. .” As stated in Finding 
11, respondent acted knowingly and intentionally. There was no 
claim that his actions were accidental or unknowing. Under a 
regulatory statute, intentionally or even negligently doing a pro- 
hibited act is “willful.” In re Crilly et al., 20 A.D. 178 (1961) ; 
Goodman V. Benson, 286 F.2d 896 (7th Cir. 1961). Respondent 
asserts, in an answer to complainant’s reply brief, that the latter 
decision is not in point here. On this question, the Goodman deci- 
sion is directly in point. 


For his violations, respondent’s trading privileges on contract 
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markets should be denied for a period of 60 days, as recom- 
mended by complainant. 








ORDER 


Effective September 3, 1963, all contract markets shall deny 
all trading privileges thereon to Emil Vojtek for a period of 60 
days, such refusal to apply to all trading done and positions held 
by him, directly or indirectly. 


A copy of this decision and order shall be served upon re- 
spondent and upon each contract market. 











(No. 8518) 






RUSK COUNTY CATTLEMAN’S AUCTION, INC. v. CHARLES KELLEY. 
P&S Docket No. 2795. Decided July 1, 1963. 







Agent—Undisclosed Principal—Liability 






Respondent purchased the livestock on behalf of an undisclosed principal and 
and respondent is liable to complainant for the purchase price. 





Complainant pro se. Mr. Bob Murphey, of Nacogdoches, Texas, for respondent. 
Mr. W. A. Bolding, Presiding Officer. 







Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 










This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed August 17, 1962, in which complainant seeks an 
award of reparation in the amount of $1,344.48, alleging that 
complainant sold 12 calves to respondent; that after the sale re- 
spondent informed complainant that the animals were to be 
charged to the Kerr Packing Co.; and that complainant then 
advised respondent that it was looking to respondent for pay- 
ment, and not to the Kerr Packing Co. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of the 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
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respondent on September 17, 1962. A copy of the investigative 
report was served upon complainant on September 25, 1962. 


The respondent filed an answer in which he alleges that the 
cattle were bought for the account of the Kerr Packing Co.; that 
at the time of the purchase, complainant was advised that the 
cattle were to be consigned to the packing company, and that 
complainant was also advised that the packing company should 
be billed. It is further alleged that respondent did not assume or 
agree to assume any liability for the purchase price of said cattle. 
Included in the answer was a request for an oral hearing. 


An oral hearing was held on March 18, 1963, at Nacogdoches, 
Texas. W. A. Bolding, Office of the General Counsel, United 
States Department of Agriculture, was presiding officer. Com- 
plainant appeared by J. W. Turner, its manager, and Mildred 
Gaston, its secretary and treasurer. Respondent appeared in per- 
son and by his attorney, Bob Murphey of Nacogdoches, Texas. 


FINDINGS OF FACT 


1. Complainant, Rusk County Cattleman’s Auction, Inc., Post 
Office Box 549, Henderson, Texas, a corporation, was at all times 
material herein a market agency registered with the Secretary 
of Agriculture to sell livestock on a commission basis at the Rusk 
County Cattleman’s Auction, Inc. stockyard, a posted stockyard 
subject to the provisions of the act, hereinafter referred to as 
the stockyard. 


2. Respondent, Charles Kelley, is an individual whose address 
is Beall Street, Nacogdoches, Texas. At the time of the transac- 
tion involved in this proceeding, respondent was engaged in the 
business of buying and selling livestock in commerce as a dealer 
and was so registered under the act. At all times material herein, 
respondent also engaged in the business of a market agency, 
buying livestock in commerce on a commission basis. 


3. On June 30, 1962, at an auction conducted by complainant 
at the stockyard, respondent purchased 12 calves for the account 
of the Kerr Packing Co. Respondent did not disclose that he was 
acting as agent for another until after the auction, at which 
time complainant informed respondent that if the packing com- 
pany failed to pay the amount owed, complainant would look to 
respondent for payment. 


4. The total purchase price of the 12 calves was $1,336.10. 
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Respondent was to receive a commission of $8.38 from the Kerr 
Packing Co. for his services in connection with the purchase of 
the livestock. At respondent’s request, complainant advanced the 
sum of $8.38 to respondent. 


5. The complainant has not been paid by the respondent, the 
Kerr Packing Co., or by anyone else in their behalf, with respect 
to the transaction involved in this proceeding. 


6. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Respondent bought 12 head of livestock at an auction sale con- 
ducted by complainant at the stockyard. After the auction, com- 
plainant was informed that the animals had been purchased by 
respondent on behalf of the Kerr Packing Co. The packing com- 
pany did not pay complainant the amount owed in connection 
with such purchase. 


In this transaction, as in most auction market sales, the sale 
was made at the time of the auction. Consequently, the livestock 
was bought by respondent on behalf of an undisclosed principal. 
“An agent who contracts in behalf of an undisclosed principal 
may be held liable by the person with whom he deals, as though 
he himself were, in fact, the principal.” Dallam County Vv. S. H. 
Supply Co., 176 S.W. 798, 803 (1915). In this case, complainant 
did not waive its right to hold the agent liable since, immediately 
upon disclosure of the principal, complainant announced that it 
would look to the agent for payment if the principal did not pay 
the purchase price. Cf. Bottorff v. Ault, 22 A.D. 20 (1963). As 
regards the $8.38 commission, it was also understood that re- 
spondent would refund such sum to complainant if the packing 


company failed to do so. 


Upon the packing company’s failure to pay the complainant, 
respondent should have satisfied the claim. Respondent’s failure 
to do so constituted an unjust practice in violation of the act. 
Accordingly, it is concluded that complainant should be awarded 
reparation in this proceeding in the sum of $1,344.48, 


ORDER 


Respondent shall pay complainant, within 30 days from the 
date of this order, the sum of $1,344.48, plus interest thereon at 
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the rate of five percent per annum, from August 1, 1962, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 8519) 
In re REED ALLEN. P&S Docket No. 2941. Decided July 2, 1963. 


Insolvency—Suspension of Registration— 


Consent Order 


Respondent is suspended as a registrant under the act for 30 days and there- 
after until he demonstrates that he is no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented ( 7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on May 21, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act and the regulations promulgated thereunder (9 CFR 
201.1 et seqg.), hereinafter referred to as the regulations. 


Respondent filed an answer on June 18, 1963, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Cove, Utah, is now, and was 
at all times material herein, registered with the Secretary of 
Agriculture as a dealer, buying and selling livestock in commerce 
for his own account. 
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2. The Smithfield Livestock Auction, Inc. stockyard, Smith- 
field, Utah, and the Cache Valley Livestock Auction Company 
stockyard, Preston, Idaho, are now, and were at all times ma- 
terial herein, posted stockyards subject to the provisions of the 
act. 


3. As of December 31, 1962, respondent’s current liabilities 
exceeded his current assets by approximately $3,641.12. Respond- 
ent is unable to meet his current obligations as they become due 
in the ordinary course of business. 


4. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for his own 
account and failed to pay, when due, the full purchase price of 
such livestock. 


Head of Purchase 
Date Livestock Purchased at Price 
October 18, 1962 2 Cache Valley Livestock $ 427.85 


Auction Company 
Preston, Idaho 


December 6, 1962 1 Cache Valley Livestock 133.23 
Auction Company 
Preston, Idaho 


December 7, 1962 6 Smithfield Livestock 1,226.66 
Auction, Inc. 
Smithfield, Utah 


5. Respondent, in connection with the transactions set forth 
in Finding of Fact 4 herein, issued checks in purported payment 
of the livestock purchased, which checks were returned by the 
bank upon which they were drawn because of insufficient funds. 


Date Check Issued Payee Amount 
October 18, 1962 Cache Valley Auction $427.85 
December 6, 1962 Cache Valley Auction 133.23 
January 4, 1963 Smithfield Auction 634.66 


6. Respondent, during the month of December 1962, operated 
as a livestock dealer in commerce within the meaning of the act 
while his current liabilities exceeded his current assets and while 
he was unable to meet his current obligations as they became due 
in the ordinary course of business. 
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7. During the period from January 1, 1962, through January 
31, 1963, respondent failed to keep such accounts, records or 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business as a dealer under the act, in that respond- 
ent failed to maintain accurate records of the number of live- 
stock bought, sold or otherwise disposed of each business day, 
and the prices paid or received therefor. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that the respondent is insolvent within the meaning of 
the act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4, 5 and 
6, the respondent has wilfully violated section 312 of the act (7 
U.S.C. 218). 

By reason of the facts set forth in Finding of Fact 7, the re- 
spondent has wilfully violated section 401 of the act (7 U.S.C. 
221) and section 201.46 of the regulations (9 CFR 201.46). 


The complainant has recommended that the order consented 
to by the respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) purchasing live- 
stock in commerce and failing to pay for such purchases, and 
(2) issuing checks in payment of livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
to pay such checks. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in his 
business under the Packers and Stockyards Act, 1921. 


Respondent is suspended as a registrant under the said act, 
beginning on the effective date of this order, for a period of 
thirty days and thereafter until such time as respondent can 
demonstrate that his current assets are not exceeded by his cur- 
rent liabilities. At the request of respondent, when he makes such 
a showing, a supplemental order will be issued in this proceeding 
terminating this suspension after the said thirty-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 8520) 


BILLINGS LIVE STOCK COMMISSION COMPANY, INC. v. MYRL 
HOWELL. P&S Docket No. 2933. Decided July 10, 1963. 


Reparation Awarded — Default Order 
Respondent’s failure to file an answer to the complaint constitutes an admis- 


mission of the facts alleged in the complaint. Reparation is awarded to com- 
plainant. 


Complainant pro se. Mr. Garrett N. Wyss, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by a com- 
plaint filed on March 16, 1963, in which complainant seeks an 
award of reparation in the amount of $4,719.30, $4,715 of which 
is alleged to be the purchase price of 23 head of cattle sold by 
complainant to respondent on or about December 17, 1962, and 
$4.30 of which is alleged to be for payment of branding’ and 
inspection fees which complainant advanced to respondent in 
connection with the purchase and sale of the 23 head of cattle. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon re- 
spondent on April 11, 1963. A copy of the investigative report 
was served upon complainant on April 12, 1963. 


At the time of service of the complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service, and that sections 202.39 through 
202.58 of the rules of practice were applicable to reparation 
proceedings (9 CFR 202.39—202.58). Respondent was also in- 
formed that failure to file an answer constitutes an admission 
of the facts alleged in the complaint (9 CFR 202.41(c)). Not- 
withstanding such notice of the applicable provisions of the rules 
of practice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Billings Live Stock Commission Company, 
Inc., 1202 1st Avenue North, Billings, Montana, is now and was 
at all times material herein, registered with the Secretary of Agri- 
culture as a market agency buying and selling livestock in com- 
merce on a commission basis at the Pierce Packing Company 
Yards, Billings, Montana, a posted stockyard subject to the pro- 
visions of the act, hereinafter called the stockyard. 


2. Respondent, Myrl Howell, Ekalaka, Montana, was at all 
times material herein a dealer within the meaning of the act, 
buying and selling livestock in commerce for his own account. 


3. On or about December 17, 1962, respondent purchased 23 
head of cattle from complainant at the stockyard. Following the 
purchase of these cattle, respondent presented complainant with 
a check for $4,719.30, to cover the purchase price of the 23 head 
of cattle, $4,715, and an advance made by complainant to re- 
spondent in the amount of $4.30 to cover branding and inspec- 
tion fees in connection with the. purchase and sale of the 23 head 
of cattle. The check, drawn on the First National Bank of Eka- 
laka, Montana, was returned by said bank because of insufficient 
funds. The purchase price and the advance to cover branding and 
inspection fees are still outstanding. 


4. The complaint was filed within 90 days after the accrual 
of the cause of action. 


CONCLUSIONS 


Failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint, as provided in the rules of prac- 
tice (9 CFR 202.41(c)). Respondent’s failure to pay complain- 
ant the purchase price of the 23 head of cattle purchased from 
complainant by respondent and the advance made him by com- 
plainant to cover the branding and inspection fees is an unjust 
and unreasonable practice in violation of the act. Winter Live- 
stock Commission Company Vv. George W. Scott and Louise N. 
Scott, d/b/a Trinidad Livestock Commission Company, 20 A.D. 
214 (1961) ; Burt H. Rivard v. J. A. Aadland, 21 A.D. 33 (1962). 
Complainant is therefore entitled to reparation in the amount of 
the purchase price plus the amount of the fees advanced in con- 
nection with the transaction. 
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ORDER 


Respondent shall pay the complainant within 30 days from 
the date hereof, the sum of $4,719.30, with interest thereon at 
the rate of 5% per annum from January 1, 1963, until paid. 


Copies hereof shall be served upon the parties. 


(No. 8521) 


ROE VAN METER v. SWANSON, GILMORE & CASTENHOLZ. P&S 
Docket No. 2812. Decided July 10, 1963. 


Failure to Follow Instructions—Commission 


Respondent, having failed to provide reasonable stockyard services by not fol- 
lowing the instructions of the consignor, is not entitled to retain the com- 
mission fee charged for rendering the stockyard services. 


Complainant and respondent, pro se. Mr. Gilbert A. Horn, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et séq.). Complainant 
filed a complaint on July 5, 1962, alleging that he shipped two 
lots of cattle consigned to respondent for sale with the agree- 
ment that respondent would not sell the cattle for less than the 
amounts indicated by complainant on his waybills, and that re- 
spondent, contrary to the agreement and without authorization, 
sold the cattle for less than the stated prices, causing complain- 
ant a loss of $157.75, for which amount claim is made. 


A copy of the complaint and a copy of the investigative re- 
port, prepared by the Packers and Stockyards Division of this 
Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served 
upon respondent on September 18, 1962. A copy of the investiga- 
tive report was served upon complainant on September 19, 1962. 


In respondent’s answer, it is denied that respondent made any 
agreement with complainant not to sell his livestock for prices 
less than those indicated on the waybills, and it is further denied 
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that respondent sold any of complainant’s cattle for less than 
the stated prices unless specifically authorized to do so by com- 
plainant. Accordingly, respondent denies any liability to com- 
plainant with respect to these transactions. 


An oral hearing was held at Chicago, Illinois, on February 11, 
1963, and Gilbert A. Horn, Office of the General Counsel, United 
States Department of Agriculture, presided. Complainant ap- 
peared and testified in his own behalf. John Gilmore and I. H. 
Rowand, partners of respondent firm, appeared and testified for 
respondent. Letters were submitted by both parties after the 
hearing which have been filed as their respective briefs. 


FINDINGS OF FACT 


1. Complainant, Roe Van Meter, is an individual whose ad- 
dress is Farnhamville, Iowa. 


2. Respondent, Swanson, Gilmore & Castenholz, a partnership 
composed of John F. Gilmore, Henry DuPlan, and Ike Rowand, 
is now, and was at all times material herein, engaged in the 
business of a market agency, registered with the Secretary of 
Agriculture to buy and sell livestock on commission at the Union 
Stock Yards, Chicago, Illinois, a posted stockyard under the act, 
hereinafter referred to as the stockyard. 


3. On or about June 7, 1962, complainant shipped from Farn- 
hamville, Iowa, to respondent at the stockyard, five cattle for 
sale on consignment. The truck consignment slip accompanying 
the shipment bore the following notation: 


“Do not sell for less 
4 cows 17.25 
1 Guern cow 15.50” 


4, On or about June 8, 1962, at the stockyard, respondent 
sold one of the cows weighing 925 pounds at $15.50 per hundred- 
weight. The remaining four cows in the load weighing a total 
of 4,800 pounds were sold at the stockyard on June 11, 1962 
at $16.50 per hundredweight. 


5. The net proceeds of the sale of this shipment of cattle in 
the amount of $879.13 were remitted to and accepted by com- 
plainant on or about June 11, 1962. The sum represents the full 
market value of the cattle in the load. From the gross proceeds 
respondent had deducted as commission, the sum of $7.65. 
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6. On or about June 9, 1962, complainant shipped from Farn- 
hamville, Iowa, to respondent at the stockyard, four cattle and 
four calves for sale on consignment. The truck consignment slip 
accompanying the shipment bore the following notation: 

“2 Black cows—17.25 
2—1—Swiss 1 Hols—16.25 
2—W F Calves—29.00 
1—Hols calf 27.00 
1—Swiss calf 25.00” 

7. On or about June 11, 1962, respondent sold at the stock- 
yard three of the cows weighing 3,210 pounds at $16.75 per 
hundredweight and the one remaining cow weighing 1,140 pounds 
at $15 per hundredweight. On or about June 12, 1962, at the 
stockyard respondent sold one calf from this load weighing 195 
pounds at $25 per hundredweight and the remaining three calves 
weighing 830 pounds at $23 per hundredweight. 


8. The net proceeds of the sale of this shipment of cattle in 
the amount of $893.76 were remitted to and accepted by com- 
plainant on or about June 12, 1962. This sum represents the full 
market value of the livestock in the load. From the gross pro- 
ceeds respondent had deducted as commission, the sum of $9.55. 


9. The complaint was filed within 90 days after the cause of 
action accrued. 


CONCLUSIONS 


The evidence that complainant instructed respondent not to 
sell his livestock for prices less than those marked on the truck 
consignment slips accompanying the shipments is clear, at least 
with respect to the June 7, 1962 shipment. Here the words “Do 
not sell for less” are marked on the slip in large printed letters. 
These words do not appear on the truck consignment slip which 
accompanied the June 9, 1962 shipment. However, respondent’s 
witnesses admitted that it was their established practice in a 
number of previous sales for complainant to abide by the price 
limitations noted on complainant’s truck consignment slips unless 
specific authority to sell the livestock for less was first obtained 
from complainant. 


There is a conflict of testimony as to whether complainant 
orally authorized respondent to sell any of the livestock in these 
two shipments for less than the prices marked on his truck con- 
signment slips. Complainant testified that he called respondent 








798 PACKERS AND STOCKYARDS ACT, 1921 
Cit: as 22 A.D. 795 


early on the morning of June 11, 1962 and told the cow salesman 
for respondent not to sell the animals for less than the prices 
marked on the truck consignment slips and if they could not 
get those prices, to hold the cattle so that complainant could 
pick them up and sell them elsewhere. Respondent’s witness, Ike 
Rowand, on the other hand, said he told complainant in this 
conversation that he could not get more than $16 for the four 
cows that complainant had marked at $17.25, and complainant 
told him to go ahead and do the best he could with them. Rowand 
admitted that he did not get authority to sell the calves for less 
than the prices marked on the truck consignment slips. 


It is concluded from the evidence that respondent breached its 
agreement with complainant by selling the two shipments of live- 
stock at prices which were less than those marked on complain- 
ant’s truck consignment slips without prior authority to do so. 
The act contemplates a duty on the part of a market agency to 
ascertain and comply with the specific instructions of the con- 
signor of livestock and the failure to fulfill this duty amounts to 
a violation of sections 304 and 307 of the act. Nichols v. Minteer, 
20 A.D. 602 (1961) ; Rednour & Sons v. Old Union Stockyards, 
20 A.D. 88 (1961); Bainbridge Cattle Co. v. Berigan Bros., 16 
A.D. 982 (1957). 


There remains the question of the amount of damages suffered 
by complainant as the result of respondent’s violation. The evi- 
dence is uncontroverted that respondent sold the livestock in 
these two shipments for best prices obtainable at the time and 
place of the sales. Complainant testified, however, that if re- 
spondent had not sold the livestock contrary to his instructions, 
he could have moved them to Dubuque, Iowa, where he had a 
sale for them based on their dressed carcass weight value. But 
complainant made no attempt to prove that the prices which he 
could have obtained for the animals on this basis would have 
been any greater than the prices for which respondent had sold 
them. Accordingly, it is concluded that complainant has failed 
to prove that he suffered any substantial damages as the result 
of respondent’s violation, and only the commission charged by 
respondent can be awarded complainant. Respondent, having 
failed to provide reasonable stockyard services by not following 
the instructions of the consignor, is not entitled to retain the 
commission fee charged for the rendering of stockyard services. 
H. F. Lindsay v. Walter M. Dunlap & Sims, et al., 22 A.D. 46, 
50 (1963). 
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ORDER 


Within 30 days from the date of this order, respondent, Swan- 
son, Gilmore & Castenholz, shall pay complainant, as reparation, 
the sum of $17.20, with interest thereon at the rate of 5% per 
annum from July 1, 1962, until paid. 


Copies of this order shall be served upon the parties. 


(No. 8522) 


In re VINTON PRODUCE COMPANY. P&S Docket No. 2851. Decided 
July 11, 1963. 


Accounting—Accounts and Records—Cease and 
Desist—Consent Order 
R-spondent is ordered to cease and desist from engaging in the complained 
of practices. 
Mr. Earl L. Saunders, for complainant. Shuttleworth & Ingersoll, of Cedar 
Rapids, Iowa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a Complaint and Notice of 
Hearing filed by the Acting Director, Packers and Stockyards 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. Respondent is charged with violating sec- 
tions 202(a) and 401 of the act (7 U.S.C. 192(a) and 221). Re- 
spondent has filed an amended answer in which (1) it admits 
the jurisdictional allegations of the complaint and neither admits 
nor denies the remaining allegations; (2) it states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain findings of fact and conclusions 
based upon the allegations of the complaint as the findings of 
fact and conclusions of the Secretary of Agriculture; (3) it 
waives oral hearing and the report of the hearing examiner; and 
(4) it consents to the issuance of the order set forth below. Com- 
plainant has recommended that such order be issued. 
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FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Iowa, whose address in Vinton, Iowa. Re- 
spondent’s officers are: John J. Yundt, president; Dorothie B. 
Yundt, vice-president; and Roger Lynch, secretary-treasurer. 


2. Respondent is now, and was at all times material herein, 
a live poultry dealer and handler within the meaning of the act, 
and subject to the provisions of the act. Respondent is now, and 
was at all times material herein, engaged in the business of 
buying poultry in commerce for purposes of slaughter on its own 
account, and slaughtering, processing and selling poultry in com- 
merce on a consignment basis. 


3. (a) Respondent, during the period February 1961 through 
March 1962, sold in commerce approximately 200,000 pounds of 
dressed capons of the U.S. Grade A which the respondent had 
prepared from live capons which had been consigned by various 
consignors to the respondent for slaughter, processing and sale. 
Respondent, in accounting to the consignors for the sale of ap- 
proximately 80 percent of such poultry, remitted sales proceeds 
to the consignors on the basis of a price of 47 cents per pound 
dressed weight, and submitted accountings to the consignors which 
represented that the respondent had sold the poultry at that 
price. However, actually only approximately 7 per cent of the 
entire amount of U.S. Grade A capons was sold at 47 cents per 
pound and the remaining capons were sold at prices ranging be- 
tween 471% and 55 cents per pound. Respondent retained copies of 
said accountings as a part of its records. 


(b) Respondent, during the period February 1961 through 
March 1962, sold in commerce approximately 58,000 pounds of 
dressed capons of U.S. Grade B which the respondent had pre- 
pared from live capons which had been consigned by various con- 
signors to the respondent for slaughter, processing and sale. Re- 
spondent, in accounting to the consignors for the sale of approxi- 
mately 78 percent of such poultry, remitted sales proceeds to the 
consignors on the basis of prices ranging between 32 and 35 cents 
per pound dressed weight, and submitted accountings to the con- 
signors which represented that the respondent had sold the poul- 
try at these prices. However, actually only approximately 53 per- 
cent of the entire amount of U.S. Grade B capons was sold at 35 
cents per pound or less, and the remaining capons were sold at 
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prices ranging between 38 and 46 cents per pound. Respondent 
retained copies of said accountings as a part of its records. 


(c) Respondent, during the period February 1961 through 
March 1962, sold in commerce approximately 550,000 pounds of 
dressed capons of U.S. Grade C which the respondent had pre- 
pared from live capons which had been consigned by various con- 
signors to the respondent for slaughter, processing and sale. Re- 
spondent, in accounting to the consignors for the sale of ap- 
proximately 70 percent of such poultry, remitted sales proceeds 
to the consignors on the basis of prices ranging between 30 and 
3114 cents per pound dressed weight, and submitted accountings 
to the consignors which represented that the respondent had sold 
the poultry at these prices. However, actually only approximately 
3 percent of the entire amount of U.S. Grade C capons was sold 
at 3114 cents per pound or less, and the remaining capons were 
sold at prices ranging between 32 and 47 cents per pound. Re- 
spondent retained copies of said accountings as a part of its 


records. 
CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent has violated sections 202(a) and 401 


of the act (7 U.S.C. 192(a) and 221). 


Respondent has consented to the issuance of the order set forth 
below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondent, Vinton Produce Company, and _ respondent’s 
agents, representatives and employees, directly or through any 
corporate or other device, shall cease and desist from (1) failing 
to account and remit to the consignors of poultry consigned to 
respondent for sale, according to the prices at which the poultry 
is sold to the purchasers; and (2) issuing accountings of sales 
of poultry sold which do not show the actual selling price, actual 
deductions and all other items necessary to show the true nature 
of the transaction. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions in its business under 
the act, including a copy of each accounting issued in connection 
with the sale of poultry which shall show the actual selling price, 
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actual deductions and all other items necessary to show the true 
nature of the transaction. 


This order shall become effective on the first day after service 
hereof on respondent. Copies shall be served on the parties. 


(No. 8523) 


In re MARKET AGENCIES AT UNION STOCK YARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided July 12, 1963. 


Modification of Rates and Charges 


Respondents are authorized to make the requested modifications in their 
current schedule of rates and charges. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Vincent M. Dwyer, Jr., of Denver, Colorado, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondents 
are now operating under an order issued on May 9, 1963, au- 
thorizing assessment of the current temporary schedule of rates 
and charges to and including July 31, 1964, unless modified or 
extended by further order before the latter date. 


On May 31, 1963, a petition was filed on behalf of the re- 
spondents requesting authority to modify the current temporary 
schedule of rates and charges in certain respects. Notice of the 
petition and its contents was published in the Federal Register 
on June 18, 1963 (28 F.R. 6236), and, although interested per- 
sons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Market- 
ing Service, by its attorney, filed an answer recommending that 
the petition be granted. 


Since the parties are agreed, the petition is granted and the 
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order of May 9, 1963, is modified so as to authorize the respond- 
ents to amend the current temporary schedule of rates and 
charges as requested in the petition filed on May 31, 1963. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature. 


Copies hereof shall be served upon the parties. 


(No. 8524) 


In re CLAYTON MILLER. P&S Docket No. 2862. Decided July 12, 
1963. 


Bonding Provisions—Suspension of Registration— 
Default Order 
Respondent is suspended as a registrant under the act until he fully com- 
plies with the bonding requirements of the act. 


Mr. Garrett N. Wyss, for complainant. Mr. Jack W. Bain, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 20, 1963, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary under the act 
as a dealer to buy and sell livestock for his own account in com- 
merce and is charged with engaging in business without main- 
taining a reasonable bond or its equivalent, as required by the 
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act and the regulations issued thereunder. A copy of the com- 
plaint and a copy of the rules of practice were served upon re- 
spondent February 25, 1963. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent has not filed an answer. The matter was 
referred to Jack W. Bain, Hearing Examiner, Office of Hearing 
Examiners, United States Department of Agriculture, for the 
preparation of a report without further investigation or hearing 
pursuant to section 202.9(c) of the rules of practice. On June 12, 
1963, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged, be or- 
dered to cease and desist from such violation and be suspended 
as a registrant under the act until he complies with the bonding 
requirements of the act and the regulations issued thereunder. 
No exceptions ta the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Clark Livestock Commission Company stockyard, Ben- 
ton, Louisiana, the Red River Livestock Auction, Inc. stockyard, 
Coushatta, Louisiana, and the Homer Livestock Commission Com- 
pany stockyard, Homer, Louisiana, are now, and were at all 
times material herein, posted stockyards subject to the provi- 
sions of the act. 


2. Respondent, Clayton Miller, is an individual whose address 
was at the time of the complaint 624 E. 5th Street, Natchitoches, 
Louisiana. Respondent is now, and was at all times material 
herein, engaged in the business of a dealer, within the meaning 
of the act, and registered with the Secretary to buy and sell live- 
stock in commerce for his own account. 


38. Respondent’s livestock dealer bond terminated August 6, 
1962. By letter dated August 7, 1962, respondent was notified of 
such termination date, and was informed that he would have to 
furnish a new bond if he continued to operate after August 6, 
1962, as a registrant under the provisions of the act. Notwith- 
standing such notice, respondent continued to engage in the 
business of a dealer buying and selling livestock for his own 
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account at the stockyards without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the act and the 
regulations issued thereunder. 


CONCLUSIONS 


Respondent’s operation in business as a dealer under the act 
without a reasonable bond or its equivalent, as set forth in Finding 
of Fact 3, constitutes a willfull violation of section 312(a) of the 
act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the 
regulations issued thereunder (9 CFR 201.29 and 201.30). See, 
e.g., In re W. O. Steen, 16 A.D. 125 (1957); In re Ray York, 
20 A.D. 1112 (1961). Under the circumstances, respondent should 
be ordered to cease and desist from continuing to violate the 
aforementioned provisions of the act and the regulations and re- 
spondent should be suspended as a registrant under the act until 
he has achieved full compliance with respect thereto, as recom- 
mended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in business as 
a dealer under the act without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regu- 
lations issued thereunder. 


Respondent is suspended as a registrant under the act until he 
fully complies with the bonding requirements of the act and the 
regulations. At his request, when he demonstrates that he has 
complied with such requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 8525) 


In re ROBERT COLYER. P&S Docket No. 2919. Decided July 16, 
1963. 


Bonding Provisions—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act for 20 days and there- 
after until he complies with the bonding requirements of the act. 
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Mr. Garrett N. Wyss, for complainant. Mr. L. Willard Nelsen, of Morrison, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented ( 7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on May 6, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the act. 


Respondent filed an answer on June 26, 1963, in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the is- 
suance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Coleta, 
Illinois, Post Office Route + 3, Sterling, Illinois. Respondent is 
now, and was at all times material herein, a dealer within the 
meaning of the act, registered with the Secretary of Agriculture 
to buy and sell livestock in commerce for his own account, 


2. Respondent’s surety bond was terminated on October 30, 
1962. Respondent, on or about October 22, 1962, was notified in 
writing of such termination date. Notwithstanding said notice, 
respondent continued to engage in the business of a dealer, buy- 
ing livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required by 
the act and the regulations. 


3. Respondent, on or about November 18, 1962, purchased 102 
head of swine for his own account, in commerce, and failed to 
pay the full purchase price thereof. 


4. Respondent, on or about November 30, 1962, in connection 
with the transaction set forth in Finding of Fact 3 herein, issued 
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a check in purported payment of the livestock purchased, in the 
amount of $1,530, to the order of Jerry Manderscheid, which 
check was returned by the bank upon which it was drawn be- 
cause of insufficient funds in respondent’s account. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 
4, the respondent has wilfully violated section 312(a) of the act 
(7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regula- 
tions (9 CFR 201.29 and 201.30). Inasmuch as respondent has 
consented to the issuance of the order set forth below and com- 
plainant has recommended that such order be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of a livestock dealer in commerce within the meaning 
of the act without filing and maintaining a reasonable bond or its 
equivalent as required by the act and the regulations thereunder; 
(2) failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and (3) issuing checks in payment of 
livestock purchased in commerce without having and maintaining 
sufficient funds in the bank upon which they are drawn to pay 
such checks. 


Respondent is suspended as a registrant under the act for a 
period of 20 days and thereafter until such time as he complies 
with the bonding requirements of the act and the regulations. At 
the request of the respondent, when he demonstrates that he has 
complied with the bonding requirements of the act and the regula- 
tions, a supplemental order will be issued in this proceeding 
terminating this suspension after the 20-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies hereof shall be served upon the parties. 
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(No. 8526) 


In re HUGH DEMPSEY. P&S Docket No. 2803. Decided July 17, 
1963. 


Insolvency — Suspension of Registration 
Consent Order 


Respondent is suspended as a registrant under the act until he demonstrates 
that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Mr. Joseph L. Shaw, of Geneseo, 
Indiana, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the act, instituted by a complaint 
filed by the Acting Director, Packers and Stockyards Division, 
Agricultural Marketing Service, United States Department of 
Agriculture. Thescomplaint charges that respondent’s financial 
condition does not meet the requirements of the act (7 U.S.C. 
204), and that respondent wilfully violated section 312 of the act 
(7 U.S.C. 213). Respondent has filed an amended answer in 
which (1) he admits the jurisdictional allegations of the com- 
plaint and neither admits nor denies the remaining allegations; 
(2) he states that for the purposes of this proceeding and for 
such purposes only, the order in this proceeding may contain 
findings of fact and conclusions based upon the allegations of the 
complaint as the findings of fact and conclusions of the Secre- 
tary of Agriculture; (3) he waives oral hearing and the report 
of the hearing examiner; and (4) he consents to the issuance of 
the order contained herein. Complainant has recommended that 
such order be issued. 


FINDINGS OF FACT 


1. Respondent, Hugh Dempsey, is an individual whose address 
is Rural Route Two, Rock Falls, Illinois. Respondent is registered 
with the Secretary of Agriculture as a dealer under the act, and 
at all times mentioned herein was so registered. 


2. Respondent is unable to meet his current financial obliga- 
tions as they become due in the usual course of business. 
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3. Respondent, on or about the dates and in the transactions 
referred to below, purchased livestock in commerce for his own 
account and issued checks in purported payment of the purchase 
price thereof, which checks were returned unpaid by the bank 
upon which they were drawn because of insufficient funds. 


Date of Check No. of Head Purchased From Amount of Check 


April 17, 1962 74 La Salle County Livestock $5,994.15 
Marketing Center, 
Ottawa, Illinois 


April 11, 1962 43 Mercer County Livestock 2,492.29 
Auction, 
Viola, Illinois 
April 9, 1962 42 Rock Island Auction Sales, 2,443.90 
Inc., 


Rock Island, Illinois 


4. Respondent, on or about April 19, 1962, purchased 47 head 
of livestock in commerce for his own account at the Walnut Auc- 
tion Sales stockyard, Walnut, Illinois, and has failed to pay that 
stockyard $7,039.69 due and owing by respondent for such live- 
stock. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
act (7 U.S.C. 204), and has wilfully violated section 312 of the 
act (7 U.S.C. 213). Respondent has consented to the issuance of 
the order set forth below and complainant has recommended that 
such order be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) issuing checks in 
payment for livestock purchased in commerce when respondent 
does not have sufficient funds on deposit to pay such checks, and 
(2) failing to pay for livestock which he purchases in commerce. 


Respondent is suspended as a registrant under the act until he 
demonstrates that he is able to pay his current liabilities as they 
become due in the usual course of business. At the request of re- 
spondent, when he makes such a showing, a supplemental order 
will be issued in this proceeding terminating such suspension. 
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This order shall become effective on the sixth day after its 
service on respondent and copies shall be served on the parties. 


(No. 8527) 


In re RAYMOND W. MATZ. P&S Docket No. 2838. Decided July 
17, 1963. 


Registration and Bonding Provisions — Cease 
and Desist — Default Order 


Respondent is ordered to cease and desist from engaging in business as a 
dealer under the act without being registered and bonded as required by 
the act. 


Mr. Garrett N. Wyss, for complainant. Mr. John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed January 16, 1963, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondent is registered with the Secretary under the act as a 
dealer to buy livestock for slaughter purposes only and is charged 
with engaging in business as a dealer buying and selling livestock 
in commerce for his own account without being registered so to 
transact business and without filing and maintaining a reasonable 
bond or its equivalent as required by the act and the regulations 
issued thereunder. A copy of the complaint and a copy of the 
rules of practice were served upon respondent January 18, 1963. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of facts alleged in the complaint 
and, in effect, a waiver of oral hearing. Notwithstanding such 
notice respondent has not filed an answer. The matter was re- 
ferred to John Curry, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture, for the prep- 
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aration of a report without further investigation or hearing pur- 
suant to section 202.9(c) of the rules of practice. On June 18, 
1963, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and be 
ordered to cease and desist from such violations. No exceptions 
to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Perkiomenville Sales Stables, Inc. stockyard, Perkio- 
menville, Pennsylvania, the Farmers Market and Auction, Inc. 
stockyard, Ephrata, Pennsylvania, the Quakertown Livestock 
Sale stockyard, Quakertown, Pennsylvania, the Lebanon Valley 
Live Stock Market, Inc. stockyard, Fredericksburg, Pennsylvania, 
and the Krumsville Livestock Market stockyard, Lenhartsville, 
Pennsylvania, are now, and were at all times mentioned herein, 
posted stockyards subject to the provisions of the act. 


2.° Respondent, Raymond W. Matz, is an individual whose 
mailing address is R.D. 1, Robesonia, Pennsylvania. At all times 
mentioned herein until February 27, 1963, respondent was regis- 
tered with the Secretary as a dealer to buy livestock for slaugh- 
ter purposes only. 


8. During the period January 6, 1961, to at least January 16, 
1963, respondent engaged in the business of buying and selling 
livestock in commerce at the stockyards as a dealer for his own 
account, without being registered with the Secretary so to trans- 
act business and without filing and maintaining a reasonable bond 
or its equivalent. 


4. Respondent was notified by letters dated February 9, May 
15, June 29, and December 6, 1961, of the bonding and registra- 
tion requirements of the act and the regulations issued there- 
under. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has willfully violated sections 303 and 312(a) of the act (7 
U.S.C. 203 and 213(a)) and sections 201.10, 201.29, and 201.30 
of the regulations issued thereunder (9 CFR 201.10, 201.29, and 
201.30). See, e.g., In re W. O. Steen, 16 A.D. 125 (1957) ; In re 
T. K. Chaddock, 20 A.D. 840 (1961). Since February 27, 1963, 
however, respondent has been registered with the Secretary as a 








812 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 22 A.D. 812 


dealer buying and selling livestock in commerce for his own ac- 
count, is no longer registered as a dealer to buy livestock for 
slaughter purposes only, and has also furnished a properly ex- 
ecuted surety bond to cover his dealer activities. No suspension 
of respondent as a registrant under the act is warranted. Never- 
theless, respondent should be ordered to cease and desist from 
hereafter engaging in the violations of the act found herein, as 
recommended by complainant. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce for his own ac- 
count, as a dealer within the meaning of the act, without being 
registered so to operate with the Secretary and without filing 
and maintaining a reasonable bond or its equivalent as required 
by the act and the regulations issued thereunder. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. ; 


(No. 8528) 


ROE VAN METER v. SINNARD COMMISSION COMPANY. P&S Docket 
No. 2748. Decided July 17, 1963. 


Failure to Prove Agreement—Dismissal 


Complainant failed to prove the existence of the alleged agreement between 
the parties. The complaint is dismissed. 


Complainant pro se. Mr. John P. Forester, of Chicago, Illinois, for respond- 
ent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on June 19, 1962, complainant alleges that he shipped 
51 hogs consigned to respondent with the understanding and 
agreement that respondent would not sell them for less than the 
amount indicated by complainant on the waybill and that the 
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waybill accompanying this shipment called for a price of $14 per 
hundredweight on 25 heavy pigs and $12 per hundredweight on 
26 light pigs. Complainant alleges that contrary to these instruc- 
tions, respondent sold 27 of the pigs weighing 3,745 pounds at 
$11 per hundredweight and 22 of the pigs weighing 2,445 pounds 
at $7 per hundredweight and one cripple weighing 150 pounds at 
$4 per hundredweight. Complainant seeks reparation in the 
amount of $234.60 for damages alleged to have been suffered as 
the result of respondent’s breach of duty in not following instruc- 


tions. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon respond- 
ent on or about July 12, 1962. A copy of the investigative report 
was served upon complainant on July 13, 1962. Respondent filed 
an answer on July 17, 1962, in which it denied that it sold the 
shipment of hogs contrary to instructions, and stated that the 
hogs were sold for the full market value. 


An oral hearing was held at Chicago, Illinois, on January 8, 
1963, at which Gilbert A. Horn, Office of the General Counsel, 
United States Department of Agriculture, presided. Complainant 
appeared and testified for himself. Respondent was represented 
by John P. Forester, Attorney, and presented the testimony of 
Harley Sieboldt, Howard Hatch, and Kendall Waters. Briefs were 
filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Roe Van Meter, is an individual whose ad- 
dress is Farnhamville, Iowa. 


2. Respondent, Sinnard Commission Company, a partnership 
composed of Howard Hatch, Jr. and Harley Siebolt, is now, and 
was at all times material herein, engaged in the business of a 
market agency, registered with the Secretary of Agriculture to 
buy and sell livestock on a commission basis at the Union Stock 
Yards, Chicago, Illinois, a posted stockyard under the act, herein- 
after referred to as the stockyard. 


3. On or about April 15, 1962, complainant shipped hogs to 
the stockyard from Farnhamville, Iowa, consigned to respondent 
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for sale on a commission basis. The truck consignment slip ac- 
companying the shipment contained the notation: 


“Big — 26 at 14 
Little — 25 at 12.” 


The consignment was received by respondent at the stockyard on 
or about April 16, 1962. 


4. On or about April 16, 1962, respondent sold the hogs in 
three lots as follows. 27 hogs weighing 3,745 pounds at $11 per 
hundredweight, 22 hog weighing 2,445 pounds at $7 per hun- 
dredweight, and one cripple weighing 150 pounds at $4 per 
hundredweight. These prices represent the full market value of 
th hogs on the day on which they were sold. 


5. On or about April 16, 1962, respondent remitted to com- 
plainant a check for $502.73, representing the net proceeds of the 
sale of the hogs, accompanied by a statement of account showing 
the prices received and the deductions taken from the gross sales 
proceeds. Complainant received and cashed the check. 


6. The complaint was filed with 90 days after the alleged 
cause of action atcrued. 


CONCLUSIONS 


Complainant’s evidence of the alleged agreement that respond- 
ent was not to sell complainant’s livestock at prices less than 
those indicated on complainant’s truck consignment slips con- 
sisted solely of his own testimony. He said he talked with a 
cattle salesman from Sinnard Commission Company whom he 
could not identify. This conversation took place at Farnhamville, 
Iowa, on or about April 12, 1962. Complainant said he told this 
person that he was going to mark the price he wanted for his 
livestock on the waybill on his next shipment and that Sinnard 
was to get this price or no sale. Complainant also testified that he 
had had a telephone conversation with Ken Waters, Sinnard’s hog 
salesman, after he had shipped the previous load of hogs about 
a week before. He complained about the amount for which that 
load had been sold and told Waters that he would have to get 
the price he wanted for his livestock or there would be no sale. 
Complainant testified further that he called the Sinnard Commis- 
sion Company by telephone on the morning of April 16, 1962, at 
the time of the arrival of the present load of hogs. He said he 
talked with a man whom he could not identify and asked him 
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whether Ken Waters had seen the prices marked on the waybill 
and said that he would have to get those prices or the hogs 
should be no saled. Complainant said the man with whom he 
talked told him that he would pass this information on to Ken 
Waters. 


On cross-examination complainant stated that this was the first 
shipment to respondent for which he had marked the prices he 
wanted for his livestock on the waybill. But he said he had told 
respondent orally in telephone conversations how much he 
wanted on previous shipments. He admitted, however, that he did 
not always get the full price that he had asked for. 


Respondent’s witnesses denied that complainant had instructed 
them not to sell the hogs in this shipment unless they got the 
full prices shown on the waybill. Harley Sieboldt identified him- 
self as the cattle salesman with whom complainant had spoken at 
Farnhamville, Iowa, on April 12, 1962. He denied that complain- 
ant said anything about marking the prices he wanted on the 
waybill on his next shipment. Mr. Sieboldt also said he was the 
one with whom complainant spoke by telephone on April 16. He 
stated that complainant told him to get as close to the prices 
marked on the truck slip as he could “and they’ll work.” Mr. 
Sieboldt said he told complainant that Ken Waters would do the 
very best he could with the hogs. This witness stated that ten 
previous shipments had been received from complainant and he 
could not remember a single instance in which they got the full 
price for the livestock which complainant had requested. Ken 
Waters testified that he had previous conversations with com- 
plainant regarding shipments of livestock, and that complainant 
gave him a price as a guide to use in selling them. However, he 
was never able to meet complainant’s expectations. Mr. Waters 
said that he had discussed with complainant the possibility of 
holding complainant’s livestock over until the next day if the 
prices weren’t right, but that complainant left this entirely to 
Water’s discretion. Mr. Waters denied that complainant ever told 
him that he must get the price complainant wanted or there was 
to be a no sale. He also stated that he was not told of any con- 
versation between complainant and Mr. Sieboldt on the morning 
of April 16, 1962. 


From the foregoing evidence, we conclude that complainant has 
failed to prove the existence of an agreement between complain- 
ant and respondent that respondent was not to sell the hogs in 
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question for less than the amounts marked on the truck consign- 
ment slip. The evidence indicates, further, that respondent sold 
the hogs for their full market value on the day of receipt, and 
remitted the net proceeds of the sale to complainant. Accordingly, 
nothing remains due from respondent to complainant in connec- 
tion with this transaction and the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 8529) 
In re LLOYD BEAN. P&S Docket No. 2938. Decided July 19, 1963. 
Suspension Terminated 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In an order entered June 26, 1963, respondent was suspended 
as a registrant under the Packers and Stockyards Act, 1921, as 
amended and supplemented (7 U.S.C. 181 et seq.), until he com- 
plied with the bonding requirements of the act. It now appears 
that respondent is properly bonded and, accordingly, the suspen- 
sion ordered June 26, 1963, is terminated. 


(No. 8530) 


ERNEST TEMPEL, JR. AND A. FLOYD FEATHERSTON, d/b/a TEMPEL 
& FEATHERSON v. MRS. JESSIE NIXON, d/b/a C. E. NIXON Com- 
PANY, MIDWEST SHEEP COMPANY AND CHICAGO PRODUCERS 
LIVESTOCK COMMISSION ASSOCIATION. P&S Docket No. 2500. 
Decided July 19, 1963. 


Stipulation — Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), a stipulation 
executed by complainants and respondents Mrs. Jessie Nixon, 
d/b/a C. E. Nixon Company, and Chicago Producers Livestock 
Commission Association, to dismiss this proceeding as to these 
respondents was filed. 


In accordance with such stipulation the complaint herein is dis- 
missed insofar as it relates to respondents Mrs. Jessie Nixon, 
d/b/a C. E. Nixon Company, and Chicago Producers Livestock 
Commission Association. 


Copies hereof shall be served on the parties. 


(No. 8531) 


SAM McCurRRY v. CATTLEMAN’S LIVESTOCK AUCTION MARKET, 
INC. P&S Docket No. 2731. Decided July 25, 1963. 


Petition for Reconsideration—Dismissal 


Upon consideration of all issues raised by respondent in its petition, it is 
concluded that the order of April 23, 1968, was not erroneous and there is 
no reason to set aside any part of that order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION OF PREVIOUS ORDER 


In this reparation proceeding arising under the Packers and 
Stockyards Act, 1921, as amended, an order was issued on April 
23, 1963, awarding complainant reparation in the amount of 
$10,719, with interest. The order was based on the conclusion 
that complainant had consigned 57 head of cattle to respondent 
for sale at its stockyard, and had not received an accounting 
therefor. Copies of the order were served upon the parties. Re- 
spondent filed a petition for rehearing, reargument and reconsid- 
eration and complainant filed an answer thereto. 


It does not appear that respondent is seeking to introduce 
newly discovered evidence or evidence which was otherwise un- 
available at the original hearing. Respondent gives no reason why 
the arguments it would now advance could not have been fully 
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developed earlier or set forth in the subject petition. Accordingly, 
the request for rehearing and reargument is denied. Grenada 
Livestock Exchange V. Schoneweis, 22 A.D. 146 (1963). 


Respondent’s main contention in its request for reconsideration 
is that complainant had the burden of proving that he was not a 
partner of one Jim Brown and that accordingly Jim Brown was 
not a person entitled to the proceeds of the sale of the 57 head 
of cattle. However, the burden of proving that complainant was 
a partner of Brown was respondent’s. The issue of partnership 
was raised by respondent as an affirmative defense after com- 
plainant had established a prima facie case that he had consigned 
the livestock for sale for his own account and had failed to re- 
ceive the proceeds therefrom. Complainant on redirect refuted the 
evidence of a partnership. The decision in this case held that the 
evidence in the proceeding was not sufficient to prove a partner- 
ship and found, that complainant had proved that the animals 
were consigned for his account. There is no basis for respondent’s 
argument that complainant did not in all respects satisfy his bur- 
den of proof, including proof of the market value of the animals 
which remained undisputed by respondent at the hearing. 


Upon consideration of all issues raised by respondent in its 
petition, it is concluded that the order was not erroneous and 
there is no reason to set aside any part of the decision or order. 
Accordingly, the stay order of May 9, 19638, is vacated and re- 
spondent shall comply with the order of April 23, 1963, within 
30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


(No. 8532) 


In re ROBERT J. LAVOIE, RALPH N. ANDERSON, AND ROBERT J. 
MANN, d/b/a MANN, BoYD AND MANN. P&S Docket No. 2946. 
Decided July 26, 1963. 


Insolvency — Suspension of Registration — 
Consent Order 


Respondents are suspended as registrants under the act for 20 days and 
thereafter until they demonstrate that they are no longer insolvent. 


Mr. Donald E. Graham, for complainant. McNichols, Nevans & Wallace, of 
Denver, Colorado, for respondents. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented 7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on June 18, 1963, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondents, as partners, are 
registered with the Secretary of Agriculture as a market agency 
under the act. The complaint charges that respondents’ financial 
condition does not meet the requirements of the act (7 U.S.C. 
204) and that respondents violated certain provisions of the act 
and the regulations issued thereunder. 


On July 22 and 26, 1963, respondents filed amended answers in 
which they admit the jurisdictional allegations of the complaint, 
neither admit nor deny the remaining allegations set forth in 
the complaint, waive oral hearing, and consent to the issuance of a 
specified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondents be 


issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Denver, Colorado, hereinafter re- 
ferred to as the stockyard, is now, and was at all times mentioned 
herein, a posted stockyard subject to the provisions of the act. 


2. Respondents, Robert J. Lavoie, Ralph N. Anderson, and 
Robert J. Mann, partners, d/b/a Mann, Boyd, and Mann, whose 
address is Livestock Exchange Building, Denver, Colorado, are 
registered with the Secretary of Agriculture under the act as a 
market agency buying and selling livestock on a commission basis 
at the stockyard, and at all times mentioned herein were so reg- 
istered. 


3. Respondents’ current liabilities presently exceed their cur- 
rent assets and at all times since on or about May 29, 1963, re- 
spondents’ current liabilities have exceeded their current assets. 
As of May 31, 1963, respondents’ current liabilities exceeded 
their current assets by approximately $286,000. 


4, Respondents, during the period May 29, 1963, to the date 
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of issuance of the complaint, engaged in business as a market 
agency at the stockyard, notwithstanding the fact that during 
such period respondents’ financial condition did not meet the re- 
quirements of the act. 


5. Respondents used funds received as proceeds from the sale 
of livestock consigned to them for sale on a commission basis at 
the stockyard for purposes of their own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owner or consignors. As of May 31, 1963, respondents’ 
use of proceeds due the consignors of livestock resulted in a 
deficit balance of approximately $210,000 in their account for 
shippers’ proceeds. 


6. Respondents, on May 20, 1963, exchanged or “swapped” 
checks with Harold Asmus, who was engaged in the business of 
buying and selling livestock, in commerce, for his own account. 
Respondents issued a check, or draft, on May 20, 1963, in the 
sum of $118,050 which check or draft was payable to Harold 
Asmus and was paid by the bank when presented. The said Har- 
old Asmus gave in exchange or “‘swapped,” at the same time, his 
check or draft for $119,850 drawn on the First National Bank of 
Greeley, Greeley, Colorado. The check or draft of Harold Asmus 
was not honored when presented for payment. 


7. Respondents, during the period from April 1, 1963, through 
May 20, 1963, financed the dealer operations of Harold Asmus, 
who was engaged in the business of buying and selling livestock, 
in commerce. On May 16, 1963, and at divers other times during 
this said period, respondents honored drafts drawn upon them 
by the said Harold Asmus to cover the purchase price of livestock 
purchased by him on a dealer basis. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
7 hereof, it is concluded that respondents are insolvent within 
the meaning of the act (7 U.S.C. 204), and respondents have 
wilfully violated sections 307 and 312(a) of the act (7 U.S.C. 
208, 213(a)), and sections 201.40, 201.41 and 201.61 of the 
regulations (9 CFR 201.40, 201.41, 201.61), issued thereunder. 
Respondents have consented to the issuance of the order set forth 
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below and complainant has recommended that such order be 
issued. The order will be issued. 


ORDER 


Respondents, directly or indirectly, in any manner whatsoever, 
shall cease and desist from: (1) making such use of funds re- 
ceived from the sale of livestock handled on a commission basis 
as would in any manner endanger or impair the prompt and 
faithful accounting therefor and payment of such funds to the 
person entitled thereto; (2) engaging in business as a market 
agency under the act while their current liabilities exceed their 
current assets; (3) using shippers’ proceeds for purposes of their 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; (4) ex- 
changing or swapping checks with other persons subject to the 
act; (5) financing any independently operated dealer in live- 


stock. 


Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds,” or by a similar designation, and shall main- 
tain such account in conformity with the provisions of section 
201.42 of the regulations under the act (9 CFR 201.42). 


Respondents are suspended as registrants under the act for a 
period of 20 days and thereafter until such time as respondents 
shall demonstrate that they are no longer insolvent. At the re- 
quest of respondents, when they make such a showing, a supple- 
mental order will be issued in this proceeding terminating this 
suspension after the 20-day period. 


This order shall become effective on July 27, 1963. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 8533) 


In re CAPITOL PACKING COMPANY et al. P&S Docket No. 2441. 
Order issued July 12, 1963, by Thomas J. Flavin, Judicial Of- 


ficer. 
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(No. 8534) 


In re FRED MINNIX, LONNIE WHITE PRODUCE PRODUCE CO., AND 
MINNIX & WHITE PRODUCE COMPANY. PACA Docket No. 9107. 


Decided July 1, 1963. 


Repeated and Flagrant Violations — Revocation of 
License — Consent Order 


Respondents admitted the violations charged and consented to an order revok- 
ing all licenses held by them. 


Mr. John C. Chernauskas, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on June 13, 1963, by the Director, 
Fruit and Vegetable Division, Agricultural Marketing Service, 
United States Department of Agriculture. It is alleged in the 
complaint that respondents repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b), by failing to make full pay- 
ment of the agreed purchase prices for perishable agricultural 
commodities purchased and received in interstate commerce. 


Respondents filed a joint answer on June 21, 1963, in which 
they admitted the allegations of the complaint, waived oral hear- 
ing, and agreed to the issuance of an order revoking all licenses 
issued to respondents and to the publication of the facts and cir- 
cumstances relating thereto. 


FINDINGS OF FACT 


1. Respondent Fred Minnix is an individual whose address is 
301 South Second Street, Waco, Texas. Pursuant to the licensing 
provisions of the act, license No. 166652 was issued to this re- 
spondent on August 22, 1956. This license has been renewed an- 
nually, presently is in effect, and next is subject to renewal on or 
before August 22, 1963. 


2. Respondent Lonnie White is an individual, doing business 
as Lonnie White Produce Co., whose address is 301 South Second 
Street, Waco, Texas. Pursuant to the licensing provisions of the 
act, license No. 147029 was issued to this respondent on August 
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12, 1953. This license has been renewed annually, presently is in 
effect, and next is subject to renewal on or before August 12, 


1963. 


38. Respondent Minnix & White Produce Company is a part- 
nership composed of Fred Minnix and Lonnie White, whose ad- 
dress is 301 South Second Street, Waco, Texas. Pursuant to the 
licensing provisions of the act, license No. 144299 was issued to 
this respondent on March 12, 1953. This license has been renewed 
annually, presently is in effect, and next is subject to renewal on 
or before March 12, 1964. 


4. During the period January 1, 1961, through April 30, 1963, 
respondents, as individuals and as partners, purchased in inter- 
state commerce, from forty different shippers, numerous lots of 
fruits and vegetables at agreed purchase prices. Respondents re- 
ceived and accepted these lots of fruits and vegetables without 
complaint, but have failed, neglected and refused to make full 
payment of the agreed purchase prices, which total $101,828.23. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 4, it is 
concluded that respondents repeatedly and flagrantly violated 
section 2 of the act (7 U.S.C. 499b). Respondents, in their joint 
answer, admitted the allegations of the complaint, waived oral 
hearing, and consented to an order revoking all licenses held by 
them and to the publication of the facts and circumstances relating 
thereto. Complainant has recommended that such an order be 
issued, to be effective on the 11th day after service of the order 
on respondents. Accordingly, pursuant to section 47.26(b) of the 
rules of practice (7 CFR 47.26(b)), such order should be issued. 


ORDER 


Effective on the 11th day after service hereof upon respond- 
ents, any and all licenses held by them under the act are revoked. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 
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(No. 8535) 


HARRY ROTHMAN COMPANY v. RICHEY & GILBERT COMPANY. 
PACA Docket No. 8646. Decided July 3, 1963. 


Petition for Reconsideration — Dismissal 
The order of May 28, 1963, is supported by the evidence and by the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 28, 1963, dismissing the formal com- 
plaint. A copy of this order was served upon complainant on May 
31, 1963. On June 4, 1963, complainant requested an extension of 
time within which to file a petition for reconsideration of the 
order of May 28. The request was granted and a stay order was 
issued on June 4, 1963, staying the order of May 28, 1963, pend- 
ing the issuance of a further order in this proceeding. 


In his petition filed on June 19, 1963, complainant contends 
that the order of May 28, 1963, is in error in several respects. 
Upon reconsideration, we are of the opinion that complainant’s 
contentions are without merit and that the order is supported by 
the evidence and by the law applicable thereto, and it is so con- 
cluded. Accordingly, complainant’s petition is hereby dismissed 
without prior service upon respondent, the stay order of June 4, 
1963, is vacated, and our previous order of May 28, 1963, is rein- 
stated. 


This order shall be published and copies hereof served upon the 
parties. 


\(No. 8536) 


In re WILLIAM D. BETHEA, d/b/a STANDARD FRUIT & PRODUCE Co. 
PACA Docket No. 8841. Decided July 9, 1963. 
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Repeated and Flagrant Violations — Suspension 
of License 


It is concluded that respondent repeatedly and flagrantly violated the act and 
his license is suspended for 15 days. 


Mr. Fred W. Harris, Jr., for complainant. Mr. Sam V. Pack, of Laurel, 
Mississippi, for respondent. Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed September 27, 1962, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act (7 U.S.C. 499b) by failing to pay promptly for 
59 shipments of perishable agricultural commodities purchased 
and accepted in interstate commerce. It is further alleged in the 
complaint that respondent failed to keep accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business in violation of section 9 of the act (7 
U.S.C. 499i) and the regulations issued thereunder. A copy of 
the complaint and a copy of the rules of practice were served 
upon respondent. 


Respondent filed an answer November 19, 1962, admitting all 
but approximately 12 of the allegations of the complaint. An oral 
hearing was held January 29, 1963, in Laurel, Mississippi, before 
Will Rogers, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture. At the hearing com- 
plainant was represented by Fred W. Harris, Jr., Office of the 
General Counsel, United States Department of Agriculture, and 
respondent was represented by Sam V. Pack, Attorney at Law, 
Laurel, Mississippi. Complainant withdrew the disputed allega- 
tions of the complaint during the hearing. After the hearing the 
parties filed briefs. On April 22, 1963, the hearing examiner 
filed a report recommending that the respondent be found to 
have violated the act substantially as charged and that respond- 
ent’s license be suspended for a period of 45 days. Respondent 
filed exceptions to the hearing examiner’s report and a petition 
to reopen the proceeding. Complainant filed a reply to respond- 
ent’s petition to reopen. 
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FINDINGS OF FACT 


1. Respondent, William D. Bethea, is an individual doing busi- 
ness as Standard Fruit & Produce Co., whose address is 118 N. 
Walters Avenue, Laurel, Mississippi. 


2. Pursuant to the licensing provisions of the act, license No. 
107541 was issued to respondent May 26, 1947. This license has 
been renewed annually and is presently in effect. 


3. During the period August 6, 1959, through February 17, 
1962, respondent purchased and accepted approximately 48 lots 
of perishable agricultural commodities in interstate commerce 
and failed to make full payment promptly therefor. Full payment 
for such produce was not completed until from 21 to 175 days 
after payment was due. 


4. During the period July 1961 through April 1962 respond- 
ent failed to prepare, preserve, and keep accounts, records, and 
memoranda which fully and correctly disclosed all transactions 
involved in his business in that respondent (1) did not keep a 
record book of all produce received; (2) did not use serially num- 
bered sales tickets; (3) did not assign lot numbers to produce 
received for sale dn consignment or for the account of another, 
to purchased shipments of similar produce on hand at the same 
time, or to each purchased shipment that was reconditioned 
where the seller was charged with the shrinkage or loss; and 
(4) did not maintain records or secure adequate evidence to sup- 
port alleged shrinkage losses and reconditioning costs. 


CONCLUSIONS’ 


The failure of respondent to make full payment promptly for 
numerous shipments of perishable agricultural commodities pur- 
chased and accepted in interstate commerce over an extended 
period of time, as set forth in Finding of Fact 3, constitutes re- 
peated, flagrant, and willful violations of section 2 of the act (7 
U.S.C. 499b). See, ¢.g., Im re Raymond Klein, d/b/a Klein’s 
Celery, 15 A.D. 1152 (1956) ; In re Ralph M. Boehmer, t/a Ralph 
Boehmer Brokerage Co., 20 A.D. 622 (1961). In his exceptions to 
the hearing examiner’s report, respondent appears to contend 


1 Respondent filed, with his exceptions to the hearing examiner’s report, a petition to reopen 
the hearing to take further evidence. However, respondent has failed to demonstrate 2 good 
reason why such evidence was not adduced at the hearing as required by section 47.42(b) 
of the rules of practice (7 CFR 47.42(b)) and it does not appear that the profferred evidence 
would affect the result herein. Accordingly, respondent’s petition to reopen is denied. 
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that such report is defective because of a failure to find that re- 
spondent and the various shippers did not agree that payment 
would be due, in effect, at some time other than that specified in 
the regulations issued pursuant to the act.2? However, respondent 
admitted in his answer that payment was due as alleged in the 
complaint and stipulated at the hearing as to the date payment 
was due and the number of days payment was late. We find no 
merit to respondent’s contention as such admission and stipula- 
tion negatives any such agreement between respondent and the 
vendors of the produce involved. A separate finding to this effect 
is unnecessary. Also, respondent’s failure to keep accounts, 
records, and memoranda which fully and correctly disclosed all 
transactions involved in his business, as set forth in Finding of 
Fact 4, constitutes a violation of section 9 of the act (7 U.S.C. 
499i) and sections 46.13, 46.14, 46.17, 46.18, 46.19, 46.21, and 
46.22 of the regulations issued thereunder. 


We now address ourselves to the difficult question of determin- 
ing the sanction to be imposed upon respondent for the violations 
of the act found above. Apparently, respondent’s business is un- 
dercapitalized, resulting in his failure promptly to pay for pro- 
duce purchased, and, in effect, the financing of his operations by 
the vendors of such produce. It appears, however, that no shipper 
suffered a monetary loss as a result of the violations found here- 
in. Weighing all the factors and matters in evidence as best we 
can, we conclude that respondent’s license should be suspended 
for a lesser period than that recommended by the hearing ex- 
aminer. Such license should be suspended for a period of 15 days. 
Cf. In re Howard Crosby, d/b/a Crosby Brokerage Co., 21 A.D. 
1453 (1962). 


ORDER 


Effective August 12, 1963, respondent’s license under the act 
is suspended for a period of 15 days. 


The facts and circumstances shall be published and copies here- 
of shall be served upon the parties. 


2 For example, section 46.2(z), effective August 1, 1960, reads, in pertinent part, as follows: 

“Full payment promptly” is the term used in the act in specifying the period of 
time for making payment without committing a violation of the act. The contracting 
parties have the right to agree as to when payment is due in connection with any 
transaction. In the absence of such agreement, “full payment promptly,” for the 
purpose of determining violations of the act, means: . . 

(5) Payment for produce purchased by a buyer within 10 days after the day on 
which the produce is accepted after arrival at the contract destination without com- 
plaint by the buyer... . 
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(No. 8537) 


UNITED FRUIT AND PRODUCE CO. v. WESTERN PACKING CO. 
AND/OR UNITED FARMS COMPANY. PACA Docket No. 8718. 
Decided July 11, 1963. 


Partial Unloading Prior to Inspection — Dismissal 


It is concluded that complainant, by partially unloading the car prior to 
inspection of the lettuce, failed to exercise ordinary and reasonable 
care and diligence, and the complaint is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Richard P. 
Weldon, of Santa Maria, California, for respondent United Farms Com- 
pany. Mr. Marion A. Smith, of Santa Maria, California, for respondent 
Western Packing Co. Mr. John S. Griffin, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). 
On March 15, 1962, a formal complaint was filed seeking repara- 
tion against respondents in the amount of $824.62. It is alleged 
that this amount is the deficit resulting from freight and other 
charges paid by complainant on a carload of lettuce shipped by 
respondents on or about August 7, 1961, under a consignment 
contract. 


A copy of the Department’s report of investigation was served 
upon counsel for complainant on April 12, 1962. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent Western Packing Co. on April 16, 1962, 
and upon respondent United Farms Company on April 30, 1962. 


Respondents filed a joint answer on April 23, 1962, in which 
it is alleged that Western Packing Co. acted solely as sales agent 
for United Farms Company and had no financial interest in the 
transaction. It is further alleged that there was an agreement 
between complainant’s purchasing broker and Western Packing 
Co. that if complainant broke the car of lettuce, it would auto- 
matically guarantee freight charges and that complainant was 
grossly negligent in unloading the car when the lettuce was in 
an unsaleable condition. Both respondents disclaimed any liability 
to complainant and requested an oral hearing. 
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An oral hearing was held at Santa Maria, California, on Octo- 
ber 22, 1962. Complainant was not represented at this hearing. 
At the request of complainant’s counsel, the deposition of Louis 
Lerner was received in evidence. Both respondents were repre- 
sented by counsel and four witnesses testified on their behalf. 
Complainant and Western Packing Co. filed briefs. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Lerner, 
Rose Lerner, Abe Fine, Harry Fine, Donald Lerner, Carol Sue 
Lerner Jacobs and Robert Lerner, doing business as United 
Fruit and Produce Co. Its address is 97 Produce Row, St. Louis, 
Missouri. 


2. Respondent Western Packing Co. is a partnership com- 
posed of Jack J. Carmichael and Kay L. Carmichael, whose ad- 
dress is Post Office Box 475, Guadalupe, California. At the time 
of the transaction herein, this respondent was licensed under 
the act. 


8. Respondent United Farms Company was at the time of 
the transaction involved herein a partnership composed of Frank 
Ruiz, Sr., Jesse C. Ruiz, Jovita Ruiz and Theresa Ruiz. Its ad- 
dress was Post Office Box 445, Guadalupe, California, and it 
was licensed under the act at the time of the transaction. 


4. On or about August 7, 1961, United Farms Company and 
complainant entered into a consignment contract whereby this 
respondent was to ship 960 cartons of lettuce, 2 dozen size, 
United Farms brand, in car PFE 301778, from Guadalupe, Cali- 
fornia, to complainant at St. Louis, Missouri, to be sold for the 
account of United Farms Company. Western Packing Co. was 
the agent of United Farms Company in the transaction and 
Edward J. Pryor, Santa Maria, California, was the broker. 


5. On August 7, 1961, Pryor advised complainant by telegram 
as follows: 


“SECURED CONSIGNMENT OUT TODAY FROM 
WESTERN PACKING COMPANY PFE 301778 SPRI 
WABASH MECHANICAL CAR 960-2 REMIT UNITED 
FARMS GUADALUPE. PASCAL DEMAND EX- 
CEEDS SUPPLY 2-214 2.25 THREES 1.75. LETTUCE 
DEMAND GOOD ONLY FOR OUTSTANDING LOTS 
1.76.” 
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6. On August 7, 1961, Pryor prepared a broker’s memoran- 
dum showing a consignment transaction had been entered into 
between Western Packing Co. and United Fruit and Produce 
Company, relative to the lettuce in car PFE 301778. Copies of 
the memorandum were sent by the broker to both of these 
parties. 


7. On August 8, 1961, United Farms Company sent its in- 
voice to United Fruit and Produce Company, showing the ship- 
ment on consignment of 960 cartons of lettuce in car PFE 301778 
to United Fruit and Produce Company. The invoice had the fol- 
lowing notation: 


“MECHANICAL PROTECTIVE SERVICE NON 
FROZEN COMMODITY RULE 710 OPTIMUM 
TEMPERATURE INSIDE OF CAR 34° LADING 
COOLED BY VACUUM COOLING PROCESS AT 
LOADING POINT.” 


8. Car PFE 301778 arrived at St. Louis Missouri, at 12:15 
a.m. August 12, 1961, a Saturday. On the same day at approxi- 
mately 10:15 a.m., complainant removed an undisclosed number 
of cartons of lettuce from such car to fill chain store orders. 
Prior to such unloading, complainant made no inspection to ascer- 
tain the condition of the lettuce. Some of the lettuce delivered 
to the chain stores on Saturday, August 12 was returned on 
Monday, August 14 because of poor condition. On August 14, 
Louis Lerner telephoned Pryor and said that the lettuce was 
showing a lot of decay and he was ordering a Federal inspection. 


9. On August 14, 1961, at 12:50 p.m., the approximately 795 
cartons of lettuce remaining in car PFE 301778 were inspected 
at complainant’s request by an inspector of the United States De- 
partment of Agriculture. The temperature at the top of the door- 
way was 47° F. and at the bottom 45° F. The condition of the 
lettuce was found to be “Head leaves: From 6 to 11 heads per 
carton average 33% damage, including 5% seriously damaged by 
Tipburn. Decay ranges 6 to 16 heads per carton average 40%. 
Bacterial Soft Rot generally in early stages, generally following 
Tipburn. Remainder of stock fresh, crisp and outer leaves green 
to good green color.” 


10. On August 12 and 14 complainant sold 114 cartons of 
lettuce from car PFE 301778 at prices ranging from $1.50 to 
$2.75 per carton. Subsequent to this date 21 cartons were sold 
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for $1 per carton, 3 cartons for 75¢ per carton, 45 cartons for 
50¢ per carton and one lot of 38 cartons for $5. On August 18 
complainant obtained a dumping certificate from the Department 
covering 742 cartons of lettuce. The certificate shows that 176 
were located in complainant’s store and 566 in car PFE 301778 
on the Wabash Team Track. Subsequently, 21 cartons were sold 
and the other 719 cartons were dumped. 


11. The saleable lettuce contained in car PFE 301778 was 
sold by complainant for gross proceeds of $318.75. Complainant 
incurred charges of $1,143.37 consisting of the following. 


Freight $920.81 
Cartage 115.20 
Demurrage 40.00 
Inspection 17.00 
Delivery 12.48 
Selling Charge 81.88 
Dumping Fee 6.00 


The net deficit on this carload of lettuce was $824.62. Complain- 
ant sent Western Farms Co. an accounting dated September 12, 
1961. No part of the deficit had been paid to complainant. 


12. The formal complaint was filed March 15, 1962, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The position of Western Packing Co. is in effect that it is not 
a proper party respondent in this proceeding since it was merely 
the agent of United Farms Company in the consignment trans- 
action involved herein. For reasons which will appear herein- 
after, it is unnecessary to consider this contention. 


Respondents in their answer deny liability for the deficit 
claimed by complainant and allege that “It was agreed and 
thoroughly understood between Jack J. Carmichael and Edward 
J. Pryor that if United Fruit & Produce Company broke the 
car of lettuce and handled same that they automatically guaran- 
tee freight charges.” Carmichael testified that such guarantee 
was not mentioned in his conversation with Pryor on August 7 
and Pryor testified that it was not mentioned in his conversation 
with Lerner on the same day. However, they testified that such 
guarantee was the custom of the trade and that it also had been 
specifically agreed upon in prior consignment transactions with 
complainant. According to these witnesses, such guarantee arises 
because the shippers do not want to assume the risk of a deficit 
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and the consignee is protected because the railroad tariffs on 


carloads of produce shipped from California and Arizona permit | 


a consignee to abandon a shipment for any reason, without any 
liability for freight charges, if none of the contents has been 
removed from the car. Lerner admitted having knowledge of such 
tariff provisions, but denied the guaranteeing of freight and other 
charges by complainant was mentioned in his conversation with 
Pryor on the shipment here or previous shipments. 


The broker’s memorandum prepared by Pryor contains no 
guarantee by complainant as to the freight and other expenses 
or any other provision indicating that complainant agreed to as- 
sume personal liability for a deficit on the resale of the lettuce. 
Furthermore, Pryor’s testimony is not entirely consistent with 
the following statement in his letter to the Department dated 
December 16, 1961, which is a part of the report of investiga- 
tion: 


“T do not doubt that United Fruit & Prod. of St. Louis 
broke the car in good faith; however, the fact remains 
that they have been told never to break a car unless they 
could see no_red ink, or a deficit in freight charges. They 
have, in the past, called to tell me to have shippers 
divert cars elsewhere as they might not realize freight 
charges.” 


If these were the instructions given to Lerner, then in our 
opinion, there was no guarantee by complainant that it would 
be personally liable for a deficit incurred on resale. A similar 
situation was involved in Cleveland Vegetable Market Co. Vv. 
Simon Siegel Co., 9 A.D. 713, where it was held as follows: 


“In our opinion, a consignee is not liable, in the absence 
of negligence, for the deficit incurred on a consignment 
shipment unless there is a clear understanding or agree- 
ment to that effect.” 


Respondents had the burden of proving by a preponderance of 
the evidence the claimed guarantee. It is concluded that re- 
spondents have failed to sustain the burden of proof on this 
point. C. L. Stratton v. Texas Fruit Co., 15 A.D. 13850; L. 
Gillarde Sons Company Vv. Mathew Mercurio, 16 A.D. 611. 


There remains the question of whether complainant properly 
handled the carload of lettuce. It is generally accepted that an 
agent must exercise ordinary and reasonable care, skill and dili- 
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gence in the performance of his duties and if he negligently fails 
to do so he is liable to his principal for the resultant damages. 
He does not, however, insure the success of the undertaking or 
guarantee against mistakes or errors of judgment. HE. D. Ball v. 
Russell-Ward, Imc., 16 A.D. 2538. 

The evidence shows that complainant receives approximately 
750 cars of lettuce from the States of Arizona and California 
each year and that of this number some 275 to 300 are sent 
pursuant to consignment arrangements. At the time the lettuce 
arrived in St. Louis on Saturday, August 12, 1961, complainant 
made no attempt to inspect it to determine whether the condi- 
tion was such that it probably could be sold for more than the 
freight and other charges. Lerner stated in his deposition that 
no inspection of the car was made prior to removal of a portion 
of the lettuce on August 12, 1961; that he inspected the lettuce 
delivered to complainant’s place of business on August 14 and 
it showed a considerable amount of decay; and that he ordered 
Federal inspection. 

The evidence further shows that the lettuce delivered by com- 
plainant to the chain stores on Saturday, August 12, was re- 
turned to complainant on Monday because of poor condition. The 
Federal inspection on August 14, showing an average of 40% 
decay and an average of 33% damage from Tipburn, indicates 
that there was substantial damage in the car of lettuce at the 
time it was opened on Saturday, August 12. Complainant’s ex- 
cuse that there was no Federal inspection available on Saturday 
is not persuasive, since it could have had one of its employees 
inspect the lettuce. Likewise, we see no merit to complainant’s 
argument that the condition of the lettuce was probably much 
better on August 12 than that shown by the Federal inspection 
on August 14 and that if it had inspected the lettuce on August 
12 it would have been warranted in unloading. 


It is our conclusion that complainant, by partially unloading 
the car prior to inspection of the lettuce, failed to exercise or- 
dinary and reasonable care, skill and diligence. In view of all 
the foregoing, it is our conclusion that the complaint should be 


dismissed. 
ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon all the parties. 
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(No. 8538) 


HUNTER BROS., INC. v. J. CRIMALDI & SON, INC. PACA Docket 
No. 8585. Decided July 12, 1963. 


Petition for Reconsideration — Dismissal 


The order of May 24, 1968, is supported by the evidence and by the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued May 24, 1963, awarding reparation to com- 
plainant and dismissing the counterclaim. A copy of this order 
was served upon respondent on May 27, 19638, and it filed a peti- 
tion for reconsideration on June 7, 1963. By order dated June 
12, 1963, the order of May 24, 1963, was stayed pending the is- 
suance of a further order in this proceeding. A copy of the peti- 
tion was served upon complainant and it filed an answer thereto 
on June 24, 1963. 


Respondent contends in its petition that the order of May 24, 
1963, is in error in several respects. Upon reconsideration, it is 
concluded that respondent’s contentions are without merit and 
that the order is supported by the evidence and by the law ap- 
plicable thereto. Accordingly, the petition is hereby dismissed, 
the stay order of June 12, 1963, is vacated, and the order of May 
24, 1963, is reinstated, except that the time for payment of 
reparation shall be within 30 days from the date of the present 
order. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 8539) 


HUNTINGTON COOPERATIVE G. L. F. SERVICE, INC. v. DANIEL PIN- 
cus. PACA Docket No. 8853. Decided July 16, 1963. 
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Acceptance — Liability 


Respondent accepted the shipment and since he failed to prove that com- 
plainant breached the contract, respondent is liable for the balance due. 

Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
In a formal complaint filed on August 27, 1962, complainant 
seeks reparation against respondent in the amount of $250, al- 
leged to be the balance due on the purchase price of a truckload 
of potatoes sold and delivered to respondent in December 1961. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on Septem- 
ber 27, 1962. A copy of the report of investigation was served 
upon complainant on the same date. Respondent filed an answer 
to the formal complaint on October 15, 1962, in which he denies 
liability for the $250 claimed on the ground that the potatoes 
delivered were not in accordance with the terms of the contract, 
and also on the ground that acceptance of respondent’s check by 
complainant showing “Less Claim $250” constituted an accord 
and satisfaction. Respondent offered in his answer to settle the 
matter by paying complainant $100, which offer was refused by 
complainant. 


Since the amount involved in this proceeding is under $500, the 
issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of practice 
which were in effect at the time the formal complaint was served 
upon respondent. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, 
and complainant filed a statement in reply. 


FINDINGS OF FACT 
1. Complainant, Huntington Cooperative G.L.F. Service, Inc., 
is a corporation whose address is Terrace Hill, Ithaca, New York. 


2. Respondent is an individual, Daniel Pincus, whose address 
is 97 Warren Street, New York 7, New York. At the time of the 
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transaction involved herein, respondent was licensed under the 
act. 


3. On or about December 28, 1961, in the course of foreign 
commerce, complainant sold to respondent a truckload of Long 
Island Katahdin potatoes, U.S. No. 1, Size A, consisting of 700 
100-pound sacks, at $1.5714 per cwt., delivered Bull Line Pier, 
Brooklyn, New York. The contract specified that a U.S. Govern- 
ment inspection certificate was to be furnished. 


4. The contract was negotiated by L. A. Withington and Com- 
pany, Inc., a broker located at 90 West Street, New York, New 
York, who issued a confirmation of sale and forwarded copies 
to the parties. 


5. Complainant shipped on December 28, 1961, from loading 
point in the State of New York to respondent at Bull Line Pier, 
Brooklyn, New York, a truckload of potatoes which graded U.S. 
No. 1, Size A at Huntington, New York, on December 27 and 
December 28, 1961. Respondent accepted the potatoes, which 
were loaded on the S.S. Beatrice and shipped to San Juan, Puerto 
Rico. 


6. A Federal inspection was made of the potatoes at San 
Juan, Puerto Rico, on January 4, 1962, and the certificate of 
inspection shows the following condition: 


“Mostly firm, in most sacks 4 to 50%, in many none, 
average 11% wet breakdown following freezing, pota- 
toes being soft, wet and flabby and so located in the 
packages as to indicate freezing occurred after pack- 
ing, but not in present location. In 50% of samples 1 to 
5%, in remainder none, average 1% Slimy Soft Rot in 
advanced stages.” 


7. Respondent paid complainant $852.50 on the purchase price 
of the potatoes, leaving a balance due and unpaid of $250. 


8. The formal complaint was filed on August 27, 1962, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Respondent denies liability for the full purchase price because 
of freezing injury to the potatoes, as disclosed by the Federal 
inspection made at San Juan, Puerto Rico, on January 4, 1962. 
The certificate of that inspection shows that the potatoes con- 
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tained an “average of 11% wet breakdown following freezing. . . 
and so located in the packages as to indicate freezing occurred 
after packing, but not in present location.” Respondent main- 
tains that the freezing occurred in New York before delivery of 
the potatoes to respondent. Complainant, on the other hand, 
argues that the freezing damage occurred after the potatoes be- 
came the property of respondent. 


Under the delivered sale contract, complainant was required to 
deliver U.S. No. 1 potatoes to respondent at the Bull Line Pier, 
Brooklyn, New York. It is complainant’s contention that the two 
inspection certificates which were submitted in evidence by com- 
plainant, covering inspections made of the potatoes at Hunting- 
ton, New York, on the afternoon of December 27 and the morn- 
ing of December 28, 1961, are proof of good delivery under the 
contract. Respondent contends that the inspection certificate cov- 
ering inspection of the potatoes at San Juan, Puetro Rico, on 
January 4, 1962, submitted in evidence by respondent, is proof 
that complainant delivered potatoes which were frozen prior to 
the time delivery was made to respondent. 


There is nothing in the evidence before us to show when the 
freezing damage to the potatoes occurred. Conceivably, the pota- 
toes could have been frozen or damaged between the times they 
were inspected and the time of delivery to respondent. But it is 
also possible that the freezing could have occurred on the dock 
after the potatoes were delivered to respondent by complainant 
and before they were loaded on the steamer for shipment to 
Puerto Rico. Respondent has submitted no evidence to show that 
the freezing damage did in fact occur before delivery to the Bull 
Line Pier at Brooklyn. 


By accepting the potatoes, respondent became liable to com- 
plainant for the contract price, subject to his right to damages 
sustained as a result of any breach of the contract on the part of 
complainant. Having failed to prove that complainant breached 
the contract, respondent is liable for the unpaid balance of the 
agreed purchase price in the amount of $250. 


Respondent in effect has pleaded an accord and satisfaction. He 
states that when he sent complainant his check, on which he had 
written on the back the words “Less Claim $250,” and the check 
was accepted by complainant, that this constituted “‘acceptance 
in full.” This claim is not substantiated by the evidence. The 
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report of investigation indicates that the Department notified 
respondent to send complainant his check, less the controversial 
$250, as an undisputed amount. Apparently this is what re- 
spondent did, particularly since he did not make it unmistakably 
clear that the check, if accepted by complainant, was to be in 
full and final settlement for the potatoes in question. It must be 
concluded that respondent has failed to establish an accord and 
satisfaction. It is further concluded that respondent’s failure to 
pay complainant the full agreed purchase price of the potatoes 
was in violation of section 2 of the act. Complainant should be 
awarded reparation for the balance due at $250, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $250, with interest thereon 
at the rate of 5 per cent per annum from February 1, 1962, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8540) 


SAMUEL F. PERKEL v. IDEAL FRUIT Co. PACA Docket No. 8708. 
Decided July 16, 1963. 


Acceptance — Liability 


Respondent accepted the shipments and, since there is no showing that com- 
plainant breached the contract, respondent is liable for the amount 
claimed. 


Complainant pro se. Gilman, Gilman and Kimball, of Middletown, New 
York, for respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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In a formal complaint filed on January 25, 1962, complainant is 
seeking reparation against respondent in the amount of $1,829.60, 
alleged to be the total purchase price of two shipments of water- 
melons sold and delivered to respondent in August 1961. 


A copy of the formal complaint was served upon respondent on 
February 13, 1962, and respondent failed to file an answer. On 
April 12, 1962, the case was referred to the Hearing Clerk as 
a default case. Thereafter, for good cause shown and upon mo- 
tion made by counsel for respondent, the case was reopened and 
respondent was permitted to file an answer. In the answer, which 
was received on June 4, 1962, respondent denies having knowl- 
edge or information sufficient to form a belief concerning five of 
the material allegations of the complaint, including paragraphs 
4 and 5 which describe the purchase and sale and the shipment 
of the watermelons in question. Respondent also denies paragraph 
6 of the complaint which charges that he accepted the water- 
melons in compliance with the contract, but failed to pay the 
purchase price. Respondent requested an oral hearing. 


An oral hearing was scheduled at Middletown, New York, on 
November 30, 1962. On November 29, 1962, respondent’s attor- 
neys notified the Department that respondent was withdrawing 
his request for an oral hearing and consented to disposition of the 
case under the shortened method of procedure provided for in 
section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to the shortened procedure, complainant requested that its veri- 
fied complaint and attached exhibits be considered at its opening 
statement, respondent requested that his verified answer be con- 
sidered as his answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Samuel F. and 
Frank Perkel, doing business as Samuel F. Perkel, whose address 
is 187 Miller Street, Newark, New Jersey. 


2. Respondent is in individual, Samuel Rubin, doing business 
as Ideal Fruit Co., whose address is 22 Forester Avenue, War- 
wick, New York. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about August 14, 1961, in the course of interstate 
commerce and by oral contract negotiated by respondent’s agent, 
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Frank Weissman, complainant sold to respondent a truckload of 
watermelons consisting of 1,158 melons, 3l-pound average, at 
85¢ per melon, for a total invoice price of $984.30, delivered 
Lock Sheldrake, New York. 


4. On or about August 18, 1961, in the course of interstate 
commerce and by contract negotiated by respondent’s agent, 
Frank Weissman, complainant sold to respondent a truckload of 
watermelons, 29-pound average, consisting of 800 melons at 75¢ 
per melon and 446 melons at 55¢ per melon, for a total invoice 
price of $845.30, delivered Lock Sheldrake, New York. 


5. Complainant shipped on August 14 and August 18, 1961, 
two truckloads of watermelons from loading point at Zuni, Vir- 
ginia, to respondent at Lock Sheldrake, New York, in trucks 
operated by Carr’s Truck Line, Zuni, Virginia. 


6. Respondent accepted the watermelons upon arrival at des- 
tination, and has failed to pay the total agreed purchase price 
of the two loads of melons, amounting to $1,829.60. 


7. The formal complaint was-filed on January 25, 1962, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Respondent, in his answer, denies that Frank Weissman was 
authorized to bind the respondent in this matter. Respondent con- 
tends that if there is any liability for the alleged transactions, 
Frank Weissman and not respondent is liable and responsible. 
Respondent further states that prior to the transactions involved 
herein, he and Frank Weissman were engaged in a joint venture 
which was dissolved prior to these transactions. Respondent 
states that he endeavored to adjust this matter in the belief 
that settlement would be most beneficial to all parties concerned, 
but that at no time did respondent intend to assume any lia- 
bility for the transactions. 


The only evidence offered by respondent is the verified answer 
filed herein. However, other evidence in the file, particu- 
larly the Department’s report of investigation, indicates a con- 
tinuing partnership and/or agency relationship between respond- 
ent and Frank Weissman from some time in May until some time 
in September 1961. 


On the basis of the Department’s report of investigation, we 
conclude that Frank Weissman was either a partner or an agent 
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of respondent at the time of the transactions involved herein, and 
that he was authorized to act for and on behalf of respondent. 
The evidence shows that the two loads of watermelons were 
accepted by respondent (through Weissman) and that respondent 
has failed to pay for the watermelons. Respondent admits in his 
answer that he requested complainant to send him duplicate bills 
at Warwick, New York, but denies that he promised to make 
payment upon receipt thereof. 


Since the evidence shows that complainant shipped the two 
loads of watermelons to respondent and that they were accepted 
upon arrival, and since there is no showing that complainant in 
any way breached the contract, respondent is liable for the full 
purchase price of the two loads of melons in the amount of 
$1,829.60. Respondent’s failure to pay complainant for the water- 
melons was and is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $1,829.60, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,829.60, with interest there- 
on at the rate of 5 percent per annum from September 1, 1961, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 8541) 


G. M. Rou v. IDEAL FRUIT Co. PACA Docket No. 8740. Decided 
July 16, 1963. 


Acceptance — Liability 


Since respondent failed to prove the exact amount of damages suffered as 
a result of complainant’s breach of the contract, respondent is liable 
for the purchase price. 


Mjss Belle J. Perkel, of Newark, New Jersey, for complainant. Gilman, Gil- 
man and Kimball, of Middletown, New York, for respondent. Miss 
Lenore H. Langford, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 28, 1962, complainant 
is seeking reparation against respondent in the amount of 
$694.50, alleged to be the purchase price of a truckload of water- 
melons sold and delivered to respondent in July 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 5, 1962. A copy of the report of investigation was served 
upon complainant on April 24, 1962. Respondent filed an answer 
to the complaint on May 14, 1962, in which he denies having 
knowledge or information sufficient to form a belief concerning 
six of the material allegations of the complaint, including para- 
graphs 4, 5, and 6 which describe the purchase and sale and the 
shipment of the watermelons, and also their arrival and accept- 
ance by respondent and his issuance of the check payable to com- 
plainant for the full amount of the invoice price, which check is 
alleged to have been returned for insufficient funds. Respondent 
further denies that he has violated section 2 of the act and that 
he owes complainant the purchase price of the watermelons. Re- 
spondent requested an oral hearing. 


An oral hearing was scheduled. at Middletown, New York, on 
November 30, 1962. On November 29, 1962, respondent’s attor- 
neys notified the Department that respondent was withdrawing 
his request for an oral hearing and consented to disposition of 
the case under the shortened method of procedure provided for 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursu- 
ant to the shortened procedure, complainant requested that his 
verified complaint and attached exhibits be considered as his 
opening statement, respondent requested that his verified answer 
and certain exhibits contained in the report of investigation be 
considered as his answering statement, and complainant filed a 
statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, George Myron Rou, doing 
business as G. M. Rou, whose address is P. O. Box 33, Lowell, 
Florida. 
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2. Respondent is an individual, Samuel Rubin, doing business 
as Ideal Fruit Co., whose address is 22 Forester Avenue, War- 
wick, New York. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On or about July 28, 1961, in the course of interstate com- 
merce and by oral contract negotiated by respondent’s agent, 
Frank Weissman, complainant sold to respondent a truckload 
of watermelons, to contain 1,137 melons, 30-pound average, 
weight 34,725 pounds, at 2¢ per pound, for a total invoice price 
of $694.50, f.0.b. shipping point. 


4. Complainant shipped on July 28, 1961, from Hartsville, 
South Carolina, to respondent at Lock Sheldrake, New York, a 
truckload of watermelons consisting of 1,222 melons, 27-pound 
average, weight 32,960 pounds, in a truck operated by John 
Cheek, Lobeco, South Carolina. 


5. Respondent accepted the watermelons upon arrival at Lock 
Sheldrake, New York, and thereafter on September 19, 1961, 
issued his personal check for the full amount of the invoice price 
of $694.50, made payable to complainant. The bank upon which 
the check was drawn refused payment and respondent has not 
paid complainant for the watermelons involved herein. 


6. The formal complaint was filed on February 28, 1962, 
which was within 9 months after accrual of the cause of action 
herein, 


CONCLUSIONS 


Respondent, in his answer, denies that Frank Weissman was 
authorized to act for respondent in the transaction in question. 
Respondent contends that if there is any liability for the alleged 
transaction, Frank Weissman and not respondent is liable and 
responsible. Respondent further states that prior to the transac- 
tion involved herein, he and Frank Weissman were engaged in a 
joint venture which was dissolved prior to this transaction. By 
these statements, respondent seeks to wash his hands of the en- 
tire matter and disclaims all liability with respect to the load 
of watermelons in question. 


The only evidence offered by respondent is the verified answer 
filed herein. However, other evidence in the file, particularly the 
Department’s report of investigation, sheds considerable light 
upon the relationship between respondent and Frank Weissman. 
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On the basis of the Department’s report of investigation and 
the statements of both Rubin and Weissman as disclosed therein, 
it appears there was a continuing partnership or agency relation- 
ship between Rubin and Weissman from some time in May until 
after Labor Day in September 1961. From the evidence, we con- 
clude that Frank Weissman was acting for and on behalf of re- 
spondent Samuel Rubin at the time of the transaction involved 
in this proceeding. The only question remaining to be decided is 
whether respondent is liable to complainant, and if so, in what 
amount. 


The evidence shows that the watermelons arrived at destina- 
tion on Sunday, July 30, and that on Monday, July 31, Weissman 
took the load of melons to The Inter-County Cooperative Scale 
at Woodridge, New York, and had it weighed. The load was 
found to be short in weight 1,765 pounds and contained 1,222 
melons instead of 1,137, as called for by the contract, showing 
the small size of the melons. Although there is some indication 
of a discussion between Rubin and Weissman concerning handling 
of the watermelons on a consignment basis after arrival, due to 
their failure tosmeet contract requirements, respondent makes 
no claim that a new agreement was entered into and there is no 
basis for concluding that any agreement other than the original 
contract was entered into by the parties. 


Since respondent accepted the watermelons, he is liable for the 
contract price thereof subject to his right to claim damages for 
any breach of the contract on the part of complainant. Respond- 
ent has failed to submit evidence to establish the exact amount 
of his damages as a result of complainant’s failure to deliver 
watermelons in accordance with the contract. However, respond- 
ent’s evidence does disclose that there was a shortage in weight 
of the watermelons delivered, and it must be concluded that re- 
spondent was damaged at least to the extent of the shortage. The 
contract called for a load of watermelons with a total weight of 
34,725 pounds, and the agreed purchase price was 2¢ per pound 
for a total invoice price of $694.50. It appears from the evidence 
that the load delivered contained only 32,960 pounds of water- 
melons. On the basis of 2¢ per pound, respondent is indebted to 
complainant in the total amount of $659.20, indicating respond- 
ent’s established damage to be $35.30. Complainant should be 
awarded reparation in the amount of $659.20, with interest, and 
the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $659.20 with interest thereon 
at the rate of 5 percent per annum from September 1, 1961, until 
paid. 


The facts and circumstances as set forth herein shall be pub- 
lished, and copies of this order shall be served upon the parties. 


(No. 8542) 


In re ACME PRODUCE COMPANY, INC. PACA Docket No. 8930. 
Decided July 17, 1963. 


Repeated and Flagrant Violations — Revocation 
of License — Default Order 


Respondent’s failures to pay for numerous interstate shipments of produce 
constitute repeated and flagrant violations of the act and his license 
under the act is revoked. 


Mr. James E. Horton, for complainant. Mr. Jack W. Bain, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed January 11, 1963, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent repeatedly and flagrantly vio- 
lated section 2 of the act (7 U.S.C. 499b) by failing to pay 
promptly and in full for numerous shipments of perishable agri- 
cultural commodities purchased and received in interstate com- 
merce and by failing to remit the net proceeds realized from the 
sale of a shipment of cantaloups received on consignment in in- 
terstate commerce. A copy of the complaint and a copy of the 
rules of practice were served upon respondent. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
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days after such service and that, in accordance with section 47.30 
of the rules of practice (7 CFR 47.30), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. Instead, respondent requested 
an oral hearing, which request was denied, in effect, by reason 
of respondent’s failure to controvert the allegations of the com- 
plaint or to indicate why a hearing should be held. The matter 
was referred to Jack W. Bain, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or hear- 
ing pursuant to section 47.30(c) of the rules of practice. On June 
12, 1963, the hearing examiner filed a report recommending that 
respondent be found to have violated the act as charged and that 
its license be revoked. No exceptions to the hearing examiner’s 
report were filed. 


FINDINGS OF FACT 


1. Respondent, Acme Produce Company, Inc., is a Florida 
corporation whose address is 1 Alton Road, Miami Beach, 
Florida. The officers of respondent corporation are Edward Mun- 
chik, president, and May Munchik, secretary-treasurer. Edward 
Munchik owns 25 and 50 percent, respectively, of respondent’s 
class A and class B stock, Isadore Munchik owns 60 percent of 
respondent’s class A stock, and Joseph Munchik owns 15 and 40 
percent, respectively, of respondent’s class A and class B stock. 


2. Pursuant to the licensing provisions of the act, license No. 
190096 was issued ‘to respondent January 25, 1961, and was in 
effect at the time of ‘the filing of the complaint. 


3. On or about September 25, 1962, respondent received at 
Miami Beach, Florida, 576 crates of cantaloups contained in car 
REX 4077 and shipped from Cromir, California, for sale on con- 
signment from Farley Fruit Company, El Centro, California. Re- 
spondent sold the cantaloups and issued an account sales listing 
net proceeds of $641.70. Respondent’s check in this amount was 
returned by the bank upon which it was drawn because of in- 
sufficient funds in respondent’s account and this amount remains 
unpaid. 


4. During the period June 15 through October 4, 1962, re- 
spondent purchased, received and accepted at least 22 shipments 
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of perishable agricultural commodities in interstate commerce 
and failed to make payment in full therefor, as follows: 


No. of Unpaid Balance of 

Shipper Shipments Purchase Prices 
Griffin & Brand Sales Agency, Inc., 4 $ 3,337.02 
Hereford, Tex. 
Farmers Exchange, Inc., 1 980.00 
Onley, Va. 
A. Levy & J. Zentner Co., 1 1,151.60 
San Franciso, Calif. 
Anderson Feed & Produce Co., 5 7,544.09 
Othello, Wash. 
Sam Hamburg Produce Co., Inc., 2 2,317.40 
Los Banos, Calif. 
Mendelson-Zeller Co., Inc., 4 4,421.45 
San Francisco, Calif. 
Simmons & Mount, Inc., 3 1,916.45 
Cranbury, N. J. 
Garwood Johns Produce, Inc., 2 2,539.30 


Glendale, Ariz. 


5. During the period February 17 through September 24, 
1962, respondent purchased, received and accepted 16 shipments 
of perishable agricultural commodities in interstate commerce 
from five shippers and failed to pay promptly therefor. 


6. Respondent was afforded the opportunity November 20, 
December 11, 19, and 27, 1962, to demonstrate or achieve com- 
pliance with the requirements of the act in connection with the 
transactions set forth in Findings of Fact 3, 4, and 5, but failed 
to do so. 


CONCLUSIONS 


Respondent’s failures to pay promptly and in full for numerous 
shipments of perishable agricultural commodities purchased, re- 
ceived and accepted in interstate commerce, as set forth in Find- 
ings of Fact 4 and 5, and respondent’s failure to remit the net 
proceeds realized from the sale of a shipment of cantaloups re- 
ceived on consignment in interstate commerce, as set forth in 
Finding of Fact 3, constitute repeated and flagrant violations of 
section 2 of the act (7 U.S.C. 499b). Respondent’s license should 
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be revoked pursuant to section 8(a) of the act (7 U.S.C. 
499h(a)). See, e.g., In re Raymond Clarence Alexander, 19 A.D. 
1040 (1960), and cases cited therein; In re Raymond Klein, 
d/b/a Klein’s Celery, 15 A.D. 1152 (1956). 


ORDER 


Effective on the 15th day after service hereof upon respondent, 
any license held by respondent under the act is revoked. 


Copies hereof shall be served upon the parties. 


(No. 8543) 


SALINAS VALLEY VEGETABLE EXCHANGE v, BOLER FRUIT & VEGE- 
TABLE COMPANY. PACA Docket No. 8856. Decided July 25, 
1963. 


Defense — Promissory Notes 


Respondent failed to sustain its burden of proving that respondent issued 
ind complainant accepted promissory notes as payment for the balance 
owed by respondent. Reparation is awarded to complainant. 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Barnes and Elick, 
of McAllen, Texas, for respondent. Mr. Arthur L. Quinn, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on July 16, 1962. The formal 
complaint was filed on September 20, 1962. Complainant seeks 
reparation in the amount of $1,330.12, which is alleged to be the 
unpaid balance due complainant in connection with sales to re- 
spondent of two shipments of lettuce during November 1961. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on October 1, 1962. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. Respondent filed 
an answer on October 18, 1962, asserting payment to complainant 
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for the two shipments of lettuce involved herein and denying the 
jurisdiction of the Department to adjudicate the case. 


The amount in dispute exceeds $500, but since neither party 
requested an oral hearing the issues are determined in accord- 
ance with the shortened method of procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant filed an opening statement, respondent 
filed an answering statement, and complainant filed a statement 
in reply. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of T. Yuki and 
T. M. Bunn, doing business as Salinas Valley Vegetable Ex- 
change, whose address is Post Office Box 455, Glendale, Arizona. 


2. Respondent is a corporation, Boler Fruit & Vegetable Com- 
pany, whose address is Post Office Drawer +1, Pharr, Texas. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On November 11, 1961, in contemplation of shipment in 
interstate commerce, complainant sold to respondent one truck- 
load of lettuce consisting of 621 cartons, 214-dozen size, at a 
price of $1.40 per carton, plus cooling charges of $93.15, for a 
total purchase price of $962.55, f.o.b. shipping point in Glendale, 
Arizona. 


4. On November 18, 1961, in contemplation of shipment in 
interstate commerce, complainant sold to respondent one truck- 
load of lettuce consisting of 685 cartons, 214-dozen size at a price 
of $1.20 per carton, plus cooling charges of $102.75 and top 
ice charges of $9.31, for a total purchase price of $934.06, f.o.b. 
shipping point in Glendale, Arizona. 


5. The contracts set forth in Findings of Fact Nos. 3 and 4 
were negotiated by Nat Spector, a broker, whose address is 540 
West Rancho Drive, Phoenix, Arizona. The broker did not issue 
a memorandum of sale in connection with either of these trans- 
actions. 


6. Pursuant to the foregoing contracts and on the respective 
dates of sale, November 11 and November 18, 1961, complainant 
shipped by truck from loading point at Glendale, Arizona, in 
interstate commerce, to respondent at Pharr, Texas, lettuce meet- 
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ing contract requirements. Both shipments were accepted by 
respondent without complaint. 


7. The agreed f.o.b. purchase prices on these two shipments 
of lettuce total $1,896.61, of which respondent has paid $566.29, 
leaving a balance due and owing of $1,330.32. 


8. An informal complaint was filed on July 16, 1962, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent alleges in its answer that the Department lacks 
jurisdiction to make an adjudication regarding the shipments of 
November 11 and November 18, 1961, involved herein, in that 
the complaint was not timely filed. An informal complaint 
covering both shipments was filed on July 16, 1962, which was 
within 9 months after the contracts were made between the par- 
ties and which, perforce, was within 9 months after any cause or 
causes of action would or could have arisen under such contracts. 
Section 6 of the act (7 U.S.C. 499f) merely requires that a “‘com- 
plaint” be filed Within 9 months of the date of the accrual of the 
causes of action, and allows such complaint to take any form so 
long as it contains a statement of the facts which indicates an 
apparent violation of section 2 of the act. Complainant’s informal 
complaint, which appears as a part of the investigation report, 
is quite complete in this regard. This contention, therefore, is 
without merit. 


Respondent also alleges that the Department has no jurisdic- 
tion in this case for the reason that payment for the transactions 
in question was made by complainant’s acceptance from respond- 
ent of a check in the amount of $400, to be applied to the pur- 
chase prices of these shipments of lettuce, and with complainant 
accepting from respondent a series of promissory notes as full 
payment for the balance due. Complainant, however, denies hav- 
ing received any such promissory notes. 


Respondent’s plea of payment being an affirmative defense, 
the burden of proof rests upon it (respondent) to establish such 
payment by a preponderance of the evidence. Reed v. Seychew, 
17 A.D. 689. Respondent seeks to sustain this burden by intro- 
ducing a copy of a check in the amount of $166.29, drawn in 
complainant’s favor and dated April 12, 1962, which respondent 
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contends it gave to complainant as payment on the first of the 
series of monthly notes. 


In our opinion, this check is not probative of the fact that 
respondent gave and complainant accepted a series of promis- 
sory notes. On the contrary, the issuance of the check might con- 
ceivably represent payment by respondent to complainant on the 
balance admittedly due of $1,496.61. (Report of Investigation, 
Exhibit No. 2). Accordingly, we conclude that respondent has 
failed to sustain its burden of proving that respondent issued and 
complainant accepted promissory notes as payment for the bal- 
ance owed by respondent. 


Respondent’s failure to pay to complainant the balance due on 
the purchase prices of the two shipments of lettuce, amounting 
to $1,330.32, is in violation of section 2 of the act, for which 
reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,330.32, with interest there- 
on at the rate of 5 percent per annum, from December 1, 1961, 
until paid. 


The facts shall be published. 
Copies hereof shall be served upon the parties. 


(No. 8544) 


RAYMOND CAPP v. HIGGINS POTATO Co. PACA Docket No. 8816. 
Decided July 29, 1963. 


Rejection Without Reasonable Cause — Damages 


It is concluded that respondent’s failure to pay in full for the potatoes 
shipped was in violation of the act and that respondent’s failure to order 
shipment of the balance of the potatoes was a rejection without reason- 
able cause in violation of the act. Complainant is awarded damages. 


DePuy, Fair & O’Connor, of Grafton, North Dakota, for complainant. 
Messrs. Henry G. Tweten and Frank J. Kosenda, of Grand Forks, 
Minnesota, for respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed March 26, 1962, and 
the formal complaint was filed May 31, 1962. Complainant seeks 
an award of $4,119, which is alleged to be the damages arising 
out of the sale to respondent of potatoes in May 1961. Complain- 
ant alleges that respondent failed to pay for four carloads of 
potatoes accepted and failed to order shipment of the balance. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on June 30, 1962. That same 
date, a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. Respondent filed 
its answer on July 19, 1962, denying any liability. Respondent 
alleges that the potatoes did not meet contract specifications 
and, therefore, it was agreed that the potatoes would be handled 
by respondent on a consignment basis. In addition, respondent 
counterclaimed for the sum. of $103.39 allegedly owing for 
charges paid by respondent on behalf of complainant and for 
commissions. Respondent requested an oral hearing. Complainant 
filed a reply to the counterclaim on August 18, 1962, denying the 
allegations therein. 


The oral hearing was held in East Grand Forks, Minnesota, on 
December 5, 1962. Both parties were represented by counsel. 
Complainant and Francis Phalen testified on behalf of com- 
plainant. George L. Higgins, a member of respondent partner- 
ship, and Roscoe Kenworthy, an employee of respondent at the 
time of the transactions in question, testified on behalf of re- 
spondent. 


FINDINGS OF FACT 


1. Complainant is an individual, Raymond F. Capp, whose 
address is Minto, North Dakota. At the time of the transactions 
involved herein, complainant was not licensed or subject to 
license under the act. 


2. Respondent is a partnership composed of George L. Higgins 
and Roy L. Higgins, doing business as Higgins Potato Co., whose 
address is 111 North Second Street, East Grand Forks, Minne- 
sota. At the time of the transactions involved herein, respondent 
was licensed under the act. 
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3. On May 10, 1961, contemplating shipment in interstate 
commerce, complainant and respondent entered into a contract 
for the purchase by respondent from complainant of all the com- 
mercial grade, Size A, Kennebec potatoes grown by complainant 
on a tract of 80 acres at $1.30 per hundredweight, f.o.b. Minto, 
North Dakota. The contract provided that the potatoes were to 
be packed in good used bags and loaded at harvest time. The con- 
tract also provided for the purchase by complainant from re- 
spondent of 800 sacks of seed potatoes at $1.90 a hundredweight, 
with which to plant the 80 acres. 


4. Complainant in the spring of 1961 planted the 80 acres in 
question with the seed potatoes purchased from respondent. On 
or about September 15, 1961, when the crop of potatoes had 
matured, complainant took a small sample of the potatoes to re- 
spondent at East Grand Forks, Minnesota. Respondent stated 
that the potatoes were too green or, in other words, not mature. 


5. On or about September 25, 1961, complainant took a truck- 
load of unsacked potatoes to respondent at East Grand Forks, 
Minnesota, and was told by George L. Higgins and Roscoe Ken- 
worthy, manager of respondent’s potato chip division, that the 
potatoes were not suitable at that time for making potato chips 
because testing showed that they chipped too dark. This load was 
placed in respondent’s conditioning house in East Grand Forks. 
Minnesota. Roscoe Kenworthy told complainant that he could 
haul the balance of the potatoes to respondent’s conditioning 
house but would have to take his own chances as to the price 
and also as to the time of payment, or he could store them him- 
self. Complainant at that time told Roscoe Kenworthy that he 
had a warehouse rented in Minto in which he had red potatoes 
stored. Roscoe Kenworthy indicated to complainant that the 
potatoes would have to be stored for a month or six weeks and 
that respondent would compensate complainant for the cost of 
storing the potatoes. 


6. On or about October 1, 1961, complainant completed har- 
vesting of the 80 acres of potatoes, consisting of approximately 
4,030 hundredweight, and placed them in storage in his ware- 
house in Minto, North Dakota. 


7. Upon the order of respondent, complainant shipped from 
his warehouse in Minto to respondent at East Grand Forks, 
Minnesota, five carloads of potatoes as follows: December 5, 1961, 
BREX 76269; December 18, WFE 72330; December 22, FGEX 
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57751; December 23, FGEX 35485; and May 3, 1962, FGEX 
35808. The last car contained 430 100-pound sacks and the other 
cars each contained 400 sacks. A Federal-State inspection was 
made of these potatoes prior to shipment and they were certified 
to be “U.S. Commercial, 2 inches minimum, Size A.” 


8. Respondent has paid to complainant the sum of $520 for 
the 400 sacks of potatoes shipped in FGEX 57751 but has made 
no payment to complainant for the potatoes in the other four 
shipments. 


9. By letter dated May 14, 1962, complainant’s attorney ad- 
vised respondent that unless it ordered shipment of the potatoes 
still in storage by midnight on May 18, 1962, complainant would 
sell them for 30 cents per hundredweight and would hold re- 
spondent liable for the difference between that price and the 
contract price. Respondent did not order shipment of any of the 
potatoes. 


10. Complainant sold the greater part of the approximately 
2,000 hundredweight of potatoes to the Red River Starch Com- 
pany, Grafton, North Dakota, for 17 cents per hundredweight. 
The remainder of the potatoes was dumped after the starch 
plant had shut down, including about 275 hundredweight which 
had not been placed in sacks. 


11. There was no market for complainant’s potatoes other 
than the starch company at the time he sold the potatoes to that 
company, and no market thereafter. 


12. The informal complaint was filed March 26, 1962, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In 1961, complainant was a farmer and respondent was a po- 
tato grower and dealer. A portion of respondent’s business con- 
sisted of the buying of potatoes and reselling them, after con- 
ditioning, to potato chip manufacturers. It owned a building for 
conditioning or curing such potatoes. The contract involved 
herein was entered into by complainant and George L. Higgins, 
acting for respondent, and they signed as buyer and seller, re- 
spectively, the following “Confirmation of Purchase” dated May 
10, 1961: 
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“This confirms our purchase of all Kennebecs grown on 
80 acres by Raymond Capp, to be commercial Size A 
packed in good used bags and to be loaded at harvest 
time at $1.30 f.o.b. Minto, North Dakota. 


“Mr. Capp agrees to buy 800 sacks of John Busbee 
Blue Tag Kennebecs from ourselves at $1.90 cwt to plant 
his acreage. 


“Mr. Capp has paid us $100.00 deposit on signing this 
contract.” 


The defense presented by respondent is that it was purchasing 
the potatoes for resale, after conditioning, to manufacturers of 
potato chips; that on or about September 25, 1961, complainant 
asked for permission to store the potatoes in his own warehouse 
at Minto, rather than prepare them for shipment to respondent, 
because of the urgency of harvesting other potatoes; that Roscoe 
Kenworthy, manager of respondent’s potato chip division, ac- 
ceded to this request on the condition that complainant store the 
potatoes for a month to 6 weeks at approximately 50 degrees to 
condition them for use for chipping; and that the five carloads of 
potatoes subsequently received from complainant were not suit- 
able for the manufacture of potato chips because complainant 
failed to apply the specified temperature. Complainant, on the 
other hand, contends that he was willing and able to ship all of 
the potatoes at harvest time as specified in the contract but that 
respondent would not accept them because they would not chip 
properly at that time. Complainant denies that there was any 
agreement as to storage temperature. 


The written contract did not call for the conditioning of the 
potatoes by complainant but to the contrary called for loading 
at harvest for shipment to respondent. Since respondent contends 
that the original contract was subsequently amended to provide 
for conditioning of the potatoes by complainant, respondent had 
the burden of proving such contention by a preponderance of the 
evidence. 


The evidence indicates that if potatoes are to make light col- 
ored chips, it is necessary to store them for a period of time at 
about 50 degrees to allow the sugar to convert to starch. On 
September 25, 1961, complainant took a load of potatoes to re- 
spondent’s place of business, and Roscoe Kenworthy tested a 
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sample and said that they did not chip properly. Kenworthy 
further testified: 


“Well, it was raining and everyone was having trouble 
getting the crops out and we more or less made a mutual 
agreement that he could put them in storage but he was 
to keep the temperature up to approximately 50 de- 
grees.” 


George Higgins testified that he was present at the time 
of this conversation and that complainant agreed to store 
the potatoes at about 50 degrees. While complainant admits 
that he agreed to store them, he denies that there was 
any understanding as to the temperature. According to his 
testimony, his rented warehouse in Minto had no heating facili- 
ties and the applying of heat would have caused the red potatoes 
also stored there to sprout. Complainant further testified that on 
March 15, 1962, accompanied by Francis Phalen and George 
Egland, two other potato growers, he went to respondent’s place 
of business to ascertain when respondent would order the balance 
of the potatoes and that Kenworthy and George Higgins indi- 
cated they would request shipment in about one month. Phalen 
testified that Kenworthy and Higgins said they expected to get 
some orders for potatoes from buyers and would take the balance 
of complainant’s potatoes at that time. 


On the basis of the evidence submitted it is concluded that re- 
spondent has failed to sustain the burden of proving that the 
contract of May 10, 1961, was subsequently amended to require 
complainant to condition the potatoes by applying heat. It is 
further concluded that respondent’s failure and refusal to pay 
in full for the potatoes shipped was in violation of section 2 of 
the act and its failure and refusal to order shipment of the bal- 
ance of the potatoes was a rejection without reasonable cause 
also in violation of section 2 of the act. 


The remaining question concerns complainant’s damages. Com- 
plainant produced some 4,030 hundredweight of potatoes on the 
80-acre tract which were of the kind called for in the contract 
and for which he was entitled to receive $1.30 a hundredweight, 
or a total of $5,239. He delivered 2,030 hundredweight to re- 
spondent but was paid the agreed price of $520 for only one 
carload of 400 hundredweight of potatoes. Respondent refused 
to accept an additional 2,000 hundredweight of the potatoes. 
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Complainant mitigated his damages to some extent by disposing 
of a part of the potatoes for use in the manufacture of starch at 
a price of 17 cents per hundredweight. However, complainant has 
asked for a recovery of only $1 per hundredweight for the pota- 
toes which respondent did not accept, or putting it another way, 
he alleged that he had recovered 30 cents per hundredweight for 
such potatoes. In this connection, respondent points out that com- 
plainant did not grade and sack all of the potatoes dumped and 
thereby did not incure the cost of approximately 30 cents per 
sack. There were 275 hundredweight not graded or sacked. Com- 
plainant has in effect given respondent credit for such cost in 
asking for damages in excess of 30 cents per sack. Complainant 
should therefore recover $5,239, less the $520 paid him by re- 
spondent and less an additional $600, that is, 30 cents per hun- 
dredweight for the 2,000 hundredweight of potatoes he sold for 
the manufacture of starch, or dumped. This totals $4,119. 
Reparation should be awarded to complainant in that amount 
with interest. Since we have found no breach of the contract by 
complainant, the counterclaim should be dismissed. The record 
contains no allegations or proof with respect to the payment by 
complainant to respondent of the balance of the purchase price of 
the seed potatoes or to the payment by respondent to complain- 
ant for the truckload of potatoes delivered on September 25, 
1961. Consequently, no findings of fact have been made on these 


matters. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,119, with interest thereon 
at the rate of 5 percent per annum from November 1, 1961, until 


paid. 
The counterclaim is hereby dismissed. 


The facts and circumstances set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 8545) 


In re WILLIAM D. BETHEA, d/b/a STANDARD FRUIT & PRODUCE 
Co. PACA Docket No. 8841. Decided July 30, 1963. 


Petition for Reconsideration — Dismissal 


The order of July 9, 1963, is reinstated and respondent’s license is suspended 
for 15 days beginning September 3, 1963. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSIDERATION 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued July 9, 1963, suspending respondent’s license under 
the act for a period of 15 days. On July 22, 1963, respondent 
filed, in effect, a petition to reargue the proceeding and recon- 
sider the order of July 9, 1963. 


Respondent, in the petition, challenges our construction of a 
stipulation entered into by the parties at the hearing. Respond- 
ent is patently incorrect in this regard as demonstrated by the 
hearing record and his answer to the complaint filed in this 
proceeding. Also, respondent’s contentions with respect to a de- 
ficiency in our findings in connection with his failure to prepare 
and keep accounts, records and memoranda which fully and cor- 
rectly disclosed all transactions involved in his business are with- 
out merit. It should be stated at this point, perhaps, that the 
sanction imposed herein was not based upon respondent’s failure 
to comply with the record-keeping requirements of the act and 
the regulations issued thereunder. We agree with respondent, 
however, that our description in the Conclusions of the July 9, 
1963, order of his failures to pay promptly for numerous ship- 
ments of perishable agricultural commodities as willful violations 
of section 2 of the act should be and is hereby deleted as the 
complainant did not so charge and such conclusion is unnecessary 
for decision herein. No alteration of sanction is warranted by 
such deletion. In addition, no useful purpose would be served by, 
and respondent has not demonstrated any valid reason for, re- 
argument of this proceeding. 


In view of the foregoing, respondent’s petition to reargue and 
reconsider is denied without prior service on complainant, the 
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order of July 9, 1963, is reinstated with the deletion mentioned 
above and the suspension of respondent’s license for a period of 
15 days contained in such order shall be effective September 3, 
1963. 


The facts and circumstances shall be published and copies 
hereof shall be served upon the parties. 


(No. 8546) 


MEXICAN PRODUCE COMPANY v. WORLD WIDE PRODUCE Co., INC. 
PACA Docket No. 8645. Decided July 30, 1963. 


Acceptance — Liability 
Since respondent accepted the shipment and failed to prove the claimed 
breaches of the contract charged to complainant, respondent is liable 
for the amount claimed. 
Mr. George W. Oglesby, of Nogales, Arizona, for complainant. Mr. Ned 
Stein, of Philadelphia, Pennsylvania, for respondent. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In a formal complaint filed on December 20, 1961, com- 
plainant seeks to recover from respondent a total amount of 
$3,252.24, alleged to be the purchase price, freight charges, cross- 
ing charges, and duties on a carload of Mexican tomatoes sold 
and delivered to respondent in March 1961. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
January 8, 1962. A copy of the report of investigation was served 
upon complainant’s attorney on January 9, 1962. Respondent filed 
an answer to the complaint on February 2, 1962, admitting the 
purchase of a carload of tomatoes from complainant, denying 
that complainant delivered tomatoes which conformed to the 
contract, and denying liability to complainant for any amount in 
connection with the transaction. Respondent requested an oral 
hearing. 
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An oral hearing was held at Philadelphia, Pennsylvania, on 
November 30, 1962. Complainant was not represented at the 
hearing. There was received in evidence on behalf of complain- 
ant the deposition testimony of Walter Holm. Respondent was 
represented by counsel and two witnesses testified in respond- 
ent’s behalf. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mexican Produce Company, is a corporation 
whose address is P.O. Box 590, Nogales, Arizona. 


2. Respondent, World Wide Produce Co., Inc., is a corporation 
whose address is Oregon Avenue and Vandalia Street, Philadel- 
phia, Pennsylvania. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about March 20, 1961, in the course of interstate 
and foreign commerce, complainant sold to respondent a carload 
of Rosalinda brand Mexican tomatoes, 87% U.S. No. 1, at $3 per 
lug for 650 lugs, or a total contract price of $1,950, f.o.b. 
shipping point, plus crossing charges at $65, duty charges of 
$453.95, and freight charges of $783.29, or a total invoice price 
of $3,252.24. The contract was negotiated by W. K. Simcox, a 
broker, at Nogales, Arizona. 


4. An inspection restricted to the upper layer was made of 
the tomatoes in car PFE 2360 by a Federal inspector at Nogales, 
Sonora, Mexico, on March 20, 1961. The certificate of inspection 
showed the tomatoes to be approximately 95% mature green, 5% 
turning, and defects averaging approximately 13%. The toma- 
toes were graded approximately 87% U.S. No. 1, and there was 
no decay noted. 


5. On March 20, 1961, complainant shipped in car PFE 2360 
from Nogales, Sonora, Mexico, to respondent at Philadelphia, 
Pennsylvania, the tomatoes referred to in Findings of Fact 3 
and 4. The car arrived at Philadelphia on Sunday night, March 
26, 1961. Respondent inspected the tomatoes on Monday, March 
27, and Tuesday, March 28, 1961, and found them green. 


6. On Wednesday, March 29, 1961, respondent moved the 
tomatoes to its siding for the purpose of unloading and starting 
repacking the tomatoes. Noting some decay and sunken areas, 
respondent called for a Federal inspection which was made at 
9:15 a.m., that day. The certificate of inspection shows the to- 
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matoes at that time were approximately 45% mature green, 35% 
turning, 20% ripe and firm, from 6 to 30%, average approxi- 
mately 15%, damage by sunken discolored areas occurring over 
the shoulders of the tomatoes, and 2% decay. The tomatoes 
graded approximately 75% U.S. No. 1 quality. Respondent im- 
mediately telephoned the broker to report the condition of the 
tomatoes, and the broker promptly notified complainant. 


7. Complainant called respondent by long distance telephone 
upon receipt of the complaint from the broker on March 29, 1961, 
and during the conversation respondent asked to be relieved of 
the car on the basis of the condition of the tomatoes as dis- 
closed by the Federal inspection. Complainant offered respondent 
three alternatives for handling the car, one of which was ac- 
cepted by respondent. This new agreement provided that re- 
spondent would turn the car over to a third party designated by 
complainant, viz., the Thomas Colace Company at Philadelphia, 
for sale by that company, and if any loss resulted, it would be 
split equally between complainant and respondent. 


8. On March 29, 1961, respondent issued a diversion order 
to the railroad transferring car PFE 2360 to Thomas Colace 
Company. On March 30, 1961, Thomas Colace of Thomas Colace 
Company inspected the tomatoes preparatory to selling them, 
and upon finding the tomatoes green, closed the car and refused 
to handle the shipment. He returned the car of tomatoes to re- 
spondent through notification to the railroad, but gave no notice 
to respondent. When respondent found the car back on its track 
list on Friday, March 31, respondent notified complainant that it 
would assume no further responsibility for the tomatoes and 
stated they would be sold for complainant’s account. Complain- 
ant wired respondent that the car was respondent’s and to do as 
it pleased, and that complainant expected full payment of its 
draft. 


9. On Monday, April 3, respondent tried, without success, to 
sell the tomatoes on the terminal. At 4:53 p.m. that day, re- 
spondent wired complainant that the car was being rejected to 
the railroad as impossible to sell. Complainant notified the car- 
rier to dispose of the tomatoes for the account of whom con- 
cerned. 


10. The formal complaint was filed on December 20, 1961, 


which was within 9 months after accrual of the cause of action 
herein. 
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CONCLUSIONS 


Complainant alleges that the tomatoes were purchased by re- 
spondent on the basis of “inspection and acceptance final.” Re- 
spondent’s Seymour Mandel specifically denied at the hearing that 
there was any discussion of inspection and acceptance final, as 
did the broker Simcox in his deposition. The mere fact that the 
words “inspection and acceptance final’ were printed on com- 
plainant’s invoice does not make them a part of the contract. 
In view of the denial of both Mandel and Simcox, we conclude 
that “inspection and acceptance final” was not a term of the 
contract. 


The evidence shows that car PFE 2360 arrived at Philedelphia 
on Sunday night, March 26, 1961; that respondent inspected the 
tomatoes on Monday, and again on Tuesday, at which times the 
tomatoes were too green for repacking. On Wednesday, March 
29, when respondent moved the car to its siding and began to 
unload the tomatoes, some decay and sunken areas were noted. 
It was at this point that respondent complained to the broker 
at Nogales, Arizona, concerning the condition of the tomatoes, 
and stated that a-Federal inspection was being obtained. The 
broker promptly notified complainant-shipper of respondent’s dis- 
satisfaction with the tomatoes, whereupon complainant called 
respondent on long distance telephone and offered respondent 
three alternatives for handling the car of tomatoes. First, com- 
plainant offered respondent an allowance of 50¢ per lug on the 
entire shipment; or second, respondent could accept the toma- 
toes and dispose of them, leaving the determination of liability 
for losses to the Department; or third, respondent would turn 
the car over to a third party designated by complainant, viz., the 
Thomas Colace Company, for disposition of the tomatoes, and 
any loss sustained in the resale would be split equally between 
complainant and respondent. Respondent accepted the third alter- 
native. 


Pursuant to the new agreement, respondent issued a diversion 
order transferring the car to Thomas Colace Company on March 
29, 1961, the same day on which the telephone conversation took 
place between complainant and respondent. On Thursday, March 
30, Thomas Colace of Thomas Colace Company inspected the 
tomatoes from the doorway of the car and decided they were too 
green to be jobbed out on the market on that weekend. He, 
thereupon, returned the car to respondent by notifying the rail- 
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road company. When respondent found the carload of tomatoes 
back on its track list Friday morning, March 31, respondent pro- 
tested to complainant, stating that it would assume no further 
responsibility for the tomatoes. Notwithstanding this disclaimer 
of responsibility, respondent attempted to resell the tomatoes on 
Monday, April 3, but was unable to dispose of them. Late in the 
afternoon of April 3, respondent notified complainant that it was 
abandoning the tomatoes to the railroad as impossible to sell. 
Complainant made some effort to resell the tomatoes, but with- 
out success, and notified the carrier to dispose of them for ac- 
count of whom concerned. There is no evidence of what disposi- 
tion was made of the tomatoes by the carrier. 


With respect to the novation which took place between the par- 
ties, complainant stated that the original contract was modified 
on the basis that The Mexican Produce Co. would agree to share 
any loss if an independent third party would be found to handle 
the tomatoes [emphasis ours]. Complainant further said: 
“We... wanted Colace if the original contract was to be modi- 
fied to bring us in for sharing any loss.” 


Clearly, there was a condition precedent to the novation before 
it could become effective, that is, that the tomatoes would be sold 
by Thomas Colace Company, which sale would determine the 
loss, if any, to be split between the parties. The condition prece- 
dent did not occur, however, since Colace subsequently returned 
the car to respondent’s track without making any attempt to 
sell it. Since the condition precedent did not occur, there was no 
novation. See Phil Peck Company, Inc. v. Amatore Di Gioia, 10 
A.D. 721. In the case of American Fruit Growers, Inc. V. Chas. 
Cuttone & Bros., 12 A.D. 676, we held that the fact that a pro- 
vision is made for a modification of a contract on the happening 
of a certain contingency does not of itself serve to alter the 
rights and duties of the parties to the contract, and if the con- 
tingency in question does not take place, the parties are bound 
to the contract in accordance with its original terms. 


In view of the failure of the condition precedent, or since the 
contingency upon which the novation was based did not take 
place, the rights and liabilities of the parties must be determined 
upon the basis of the original contract. Respondent claims that 
complainant breached the original contract in failing to deliver 
tomatoes which conformed to contract requirements, and in fail- 
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ing to deliver tomatoes which were in suitable shipping condition 
at the time of shipment. 


Respondent’s contention that complainant failed to deliver to- 
matoes which conformed to the terms of the contract is not sup- 
ported by the evidence. The evidence shows that the tomatoes 
arrived green and continued to be too green for repacking for 
two days after arrival. On the third day, when respondent broke 
the car and discovered some sunken and discolored areas on the 
shoulders of some of the tomatoes, a Federal inspection was ob- 
tained by respondent. According to this inspection, the tomatoes, 
on the third day after arrival were approximately 45% mature 
green, 35% turning, 20% ripe and firm, with an average of 15% 
showing sunken discolored areas over the shoulders of the toma- 
toes, and 2% showing decay. On the basis of this inspection, this 
was not a bad car of tomatoes three days after arrival. The f.o.b. 
contract called for tomatoes grading approximately 87% U.S. No. 
1, and a Federal inspection made at Nogales, Sonora, Mexico, 
showed the tomatoes shipped to. respondent to be 87% U.S. No. 
1 with no decay at that point. The 2% decay found the third day 
after arrival was very minor and well within the tolerance al- 
lowed by the U.S. Standards for U.S. No. 1 tomatoes. The re- 
spondent has the burden of proving that complainant failed to 
deliver tomatoes which conformed to contract requirements. 
On the basis of the evidence, we conclude that respondent has 
failed to sustain that burden. 


Respondent alleges also a breach by complainant of the suitable 
shipping condition warranty. Suitable shipping condition, as 
defined by the regulations issued pursuant to the act, means 
that the commodity is in a condition which, when transported 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract. In this case, there is no evidence that the 
transportation service and conditions were other than normal. 
There is also no evidence that the tomatoes arrived at Philadel- 
phia in an abnormally deteriorated condition. To the contrary, 
by respondent’s own testimony, he found the tomatoes apparently 
in good condition on both the first and the second day after arrival. 
It was only on the third day that he found some evidence of 
deterioration. There is no evidence whatsoever which would jus- 
tify a conclusion that the tomatoes arrived in an abnormally de- 
teriorated condition. It must be concluded that respondent has 
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failed to prove a breach on the part of complainant of the suit- 
able shipping condition warranty, Respondent claims no other 
breach of warranty in connection with the subject tomatoes. 


Since respondent accepted the tomatoes upon arrival, and has 
failed to prove either of the claimed breaches of the contract 
charged to complainant, it is concluded that respondent is liable 
to complainant for the full purchase price of the carload of to- 
matoes, which includes $1,950 for 650 lugs, at $3 per lug, cross- 
ing charges of $65, duty charges of $453.95, and freight charges 
of $783.29, or a total of $3,252.24. Complainant should be 
awarded reparation in the latter amount, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,252.24, with interest 
thereon at the rate of 5 percent per annum from May 1, 1961, 


until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 8547) 


PACA Docket No. 8929. Dismissed July 7, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8548) 


PACA Docket No. 9121. Dismissed July 23, 1963, by Thomas J. 
: Flavin, Judicial Officer. 
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(No. 8549) 


PACA Docket No. 9052. Dismissed July 24, 1963, by Thomas J. 
Flavin, Judicial Officer. 


(No. 8550) 


PACA Docket No. 9109. Dismissed July 25, 1963, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED — ADMISSION OF LIABILITY 
(No. 8551) 


THE G. FAVA FRUIT Co. v. JOHN P. HUDSON. PACA Docket No. 
9132. Reparation of $2,928 with 5 percent interest from Sep- 
tember 1, 1962, awarded complainant against respondent in 
order issued July 24, 1963, by THomas J. Flavin, Judicial Of- 
ficer. 


REPARATION AWARDED —DEFAULT ORDER 
(No. 8552) 


BUSHMAN BRos. v. D’ANGELO CELERY HOUSE. PACA Docket No. 
9018. Reparation of $465 with 5 percent interest from Novem- 
ber 1, 1962, awarded complainant against respondent in order 
issued July 1, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8553) 


HYBELS’ PRODUCE COMPANY, INC. v. GEORGE HANNEL. PACA 
Docket No. 9102. Reparation of $410 with 5 percent interest 
from April 1, 1963, awarded complainant against respondent 
in order issued July 3, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 
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(No. 8554) 


H. Sacks & SONS v. H & E PRopUCcE Co. PACA Docket No. 9114. 
Reparation of $896 with 5 percent interest from January 1, 
1963, awarded complainant against respondent in order issued 
July 12, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8555) 


F, H. Dicks v. NICHOLAS C. Cury. PACA Docket No. 9116. 
Reparation of $1,108.31 with 5 percent interest from August 
1, 1962, awarded complainant against respondent in order 
issued July 16, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8556) 


HANSEN FRUIT & COLD STORAGE COMPANY v. MINNIX & WHITE 
PRODUCE COMPANY. PACA Docket No. 9118. Reparation of 
$3,350 with 5 percent interest from May 1, 1963, awarded 
complainant against respondent in order issued July 16, 1963, 
by Thomas J. Flavin, Judicial Officer. 


(No. 8557) 


NASH-DECAMP COMPANY v. RAYMOND HELLER Co. PACA Docket 
No. 9119. Reparation of $2,476.50 with 5 percent interest from 
September 1, 1962, awarded complainant against respondent in 
order issued July 16, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8558) 


M. ROTH & SONS, INC. v. GERALD LEVY COMMISSION, INC. PACA 
Docket No. 9115. Reparation of $139.75 with 5 percent inter- 
est from April 1, 1963, awarded complainant against respond- 
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ent in order issued July 16, 1963, by Thomas J. Flavin, Judicial 
Officer. 


(No. 8559) 


L. BIANCHI & SON v. UNITED FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 9123. Reparation of $3,500 with 5 percent interest 
from August 1, 1962, awarded complainant against respondent 
in order issued July 23, 1963, by Thomas J. Flavin, Judicial | 
Officer. 


(No. 8560) 


PHIL DATTILO & Co. v. BIG BILL JENKINS PRODUCE. PACA | 
Docket No. 9120. Reparation of $160.50 with 5 percent inter- 
est from February 1, 1962, awarded complainant against re- 
spondent in order issued July 23, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8561) 


DUMONT PACKING COMPANY v. NEW DEAL PRODUCE. PACA 
Docket No. 9086. Reparation of $1,475.48 with 5 percent inter- 
est from November 1, 1962, awarded complainant against re- 
spondent in order issued July 23, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8562) 


ECUADORIAN FRUIT IMPORT CORP. v. GUAMA IMPORTS, INC. PACA 
Docket No. 9124. Reparation of $495.35 with 5 percent interest 
from October 1, 1962, awarded complainant against respondent 
in order issued July 23, 1968, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 8563) 


IDAHO POTATO GROWERS, INC. v. WIESCAMP & MITCHELL PRODUCE 
Co. PACA Docket No. 9125. Reparation of $3,114.50 with 5 
percent interest from February 1, 1963, awarded complainant 
against respondent in order issued July 23, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8564) 


PITTSBURGH PRODUCE CREDIT ASSOCIATION v. VESSECCHIA BRO- 
THERS WHOLESALE PRODUCE. PACA Docket No. 9127. Repara- 
tion of $100 with 5 percent interest from January 1, 1963, 
awarded complainant against respondent in order issued July 
23, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8565) 


O. R. GYLLING COMPANY v. MINNIX & WHITE PRODUCE COM- 
PANY. PACA Docket No. 9126. Reparation of $855.81 with 5 
percent interest from March 1, 1963, awarded complainant 
against respondent in order issued July 24, 1963, by, Thomas 
J. Flavin, Judicial Officer. 


(No. 8566) 


F. C. DAVIS BANANAS, INC. v. LEE TANNER PRODUCE, INC. PACA 
Docket No. 9131. Reparation of $1,123.30 with 5 percent inter- 
est from November 1, 1962, awarded complainant against re- 
spondent in order issued July 25, 1963, by Thomas J. Flavin, 
Judicial Officer. 


(No. 8567) 


MAX Korus & SON v. TASTY SALADS, INC. PACA Docket No. 
9129. Reparation of $4,970.70 with 5 percent interest from July 
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1, 1962, awarded complainant against respondent in order is- 
sued July 25, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8568) 


W. A. SPECTOR, INC. v. MICHAEL SAPERSTEIN. PACA Docket No. 
9134. Reparation of $392.25 with 5 percent interest from June 
1, 1963, awarded complainant against respondent in order 
issued July 25, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8569) 


BARDIN BROTHERS PRODUCE COMPANY v. Roy L. CoATs. PACA 
Docket No. 9136. Reparation of $549.75 with 5 percent inter- 
est from March 1, 1963, awarded complainant against re- 
spondent in order issued July 26, 1963, by Thomas J. Flavin, 
Judicial Officer.* 


(No. 8570) 


FLATHEAD LAKE CHERRY GROWERS, INC. v. D. L. PIAZZA COM- 
PANY. PACA Docket No. 9140. Reparation of $6,500 with 5 
percent interest from September 1, 1962, awarded complainant 
against respondent in order issued July 26, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8571) 


F. H. DICKS v. FRANK WEISSMAN. PACA Docket No. 9128. 
Reparation of $2,438.68 with 5 percent interest from Septem- 
ber 1, 1962, awarded complainant against respondent in order 

issued July 26, 1963, by Thomas J. Flavin, Judicial Officer. 
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(No. 8572) 


MUIR-ROBERTS CO., INC. v. BLOCH & Co., INC. PACA Docket No. 
9135. Reparation of $1,148.75 with 5 percent interest from 
January 1, 1963, awarded complainant against respondent in 
order issued July 26, 1963, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 8753) 


PRODUCE CREDIT ASSOCIATION, INC. v. MICHAEL SAPERSTEIN. PACA 
Docket No. 9137. Reparation of $2,778.85 with 5 percent inter- 
est from March 1, 1963, awarded complainant against respond- 
ent in order issued July 26, 1963, by Thomas J. Flavin, Judicial 


Officer. 


(No. 8574) 


LUDVIG STRAND v. R. B. KENWORTHY CO. PACA Docket No. 
9141. Reparation of $2,300 with 5 percent interest from March 
1, 1963, awarded complainant against respondent in order 
issued July 26, 1963, by Thomas J. Flavin, Judicial Officer. 


(No. 8575) 


MARTIN FRUIT Co., INC. v. H & E PRoDUCE Co. PACA Docket 
No. 9133. Reparation of $887.80 with 5 percent interest from 
May 1, 1963, awarded complainant against respondent in order 
issued July 29, 1963, by Thomas J. Flavin, Judicial Officer. 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 
(No. 8576) 
THE HART CHERRY PACKERS, INC. v. JOHNSTON PIE COMPANY. 


PACA Docket No. 8744. Order issued July 9, 1963, by Thomas 
J. Flavin, Judicial Officer. 


(No. 8577) 
MILLS BROKERAGE CO., INC. v. BOLER FRUIT & VEGETABLE COM- 
PANY. PACA Docket No. 8753. Order issued July 10, 1963, by 
Thomas J. Flavin, Judicial Officer. 





